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0 was no leſs profitable than the 


vi id genuine language, had, as * 


thod) i is without preſident. Here- 


THE. 


AUTHORs 


EPISTLE to the _— 3 


HI g Ak being formerly 7 . 2 
publiſhed in the proper # 


94 || 


well deſerved, good acceptation; <- = "| 
the author, and the work mu- — , 
uy adding to each other's ef- Zo 7 ol 
And herein the matter 4s iet, . «(ale li 

A Ae Sailer. 4. ** 4 


manner e and ingenious: 
ſo that this only, of all the books 
of law (as concerning the me- 


in you may find a triple relation 
diſtinguiſhed by the various print. 
In the firſt, you have the maxims 
and poſitive grounds of the law, 
A2 with 
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To the Reader. 


2 whatſoever is added or extaupt 
| plained by ſtatutes concerninſaine 
the ſame; which taken aparieny. 
will afford ai continued ſenſibl po. 
© diſcourſe. In the ſecond is confwork 
tained the propfs and example _ 
of thoſe maxims. And becauſd N 


that precious flower of thqtenu 
cron, the king's 's pretoga elmate 
may not be ks If in the hahdÞn th 


read 


of a common perſon, To 
weret 7 


as concern the . are labo 
| from the reft. - that 
bo 
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5 15 which was one cauſe of theſwas 
tranſlation of this book; yet is the 
it not thereby made ſo face o the! 
to deſcend to vulgar capacities; hap 
witneſs the very phraſe, thę of. 
terms of art, excluding all hope abc 
of accrue to lay-conceited opi- dia 
nions. Neither ſpeaketh it at | thc 
adventure, but as the author ene 
| * | # 


E the Aae 


r exJaupht, and no otherwiſe; whoſe 
ninſſame will affirm, and none will 
parifieny, but chat he beſt knew 
AblSþc to fit _ er f own 
con ; 
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ple. MT In 10 
auſſ Now —_— only to ex- 
_thqtenuate the faults, either thoſe 

elmaterial in the copy, or literal 
10 in the print; the firſt a judicious 
reader 1s able to ſupply; a little 
ro Jlabour will correct the reſt: he 
that is courteous will remit both. 
ITo plot and to perfect at once, 
is tõ be more” that man. Such 
heſ was the pain to compoſe, that 
jsſthe child waſted its own parent 
as therein, nevertheleſs being un- 
; [happy preventing the bleſſing 
he | of perfection, and becoming an 
I [abortive.: but be you the guar- 
E | dian©{6 much it invites, the au- 
it | thor merits more. His propoſed 
Ty end was to enrich others by this 
77 ..8 | A 3 ex- 
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To the Reader. 
expreſſion of his love; coy 
therefore the faults occaſion 
by an error of love, and redee| 
him that for your ſake is i 
barked in the common cenſfi 
of all men. | 
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bs "CHAP. IL. 5 
: . Of the law of nature. 5 5 8 : 


al is an art of well oweriny 
0m ſocſety. In Greek it x 
ed at dw" r ian, 4 diſtribuendo, 
it gives and diſtributes right to 
one. In Latin it hath its name lex, 
— @ ligands; as forme would have i it, al- 
though law indeed be vinculum civitat. nor 
@ legend, which is, to read; though 1 find 
that to pleaſe Bracton moſt: but as he that Bra. 1. r. e. 3. 
beſt could tell, derives ita Agende, which © . = 
is to chuſe; becauſe of the choice and cx- 
quiſite wiſdom that is in it. Nam ut illi 
(faith Tuſhy; ſpealeing of the Grecians) ægqui- 
tatis, fic. nos delectus vim in lege ponimus, & 
oprium uirumq, legis . The Hebrews call 


1 Which 


| 
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which is to teach; becauſe i it is the doctrine 
of truth, as Plato. faith in his ninth book 
Tip? Twy *. leres ad hominum doctrinam po- 
nuntur. So that law carrieth with it, and 
hath as it were incloſed in the namt and 
nature of ir, thoſe three laws inzoxaowraidria, 
and golden chain of all good learning, lex 
veritatis, lex juſtitiæ, lex ſapientiæ; and 
| therefore is not only Fg iH, ſcientia, but 
3 imonlheardrn, ſcientificiſma. Whereupon 
| 1 5er Plato telleth us, nomen menti conſentaneum 
onν,L (that . T0 God; whom the phi | 
3 bebe nur 3 call :s, or mens, which is truth, willom, y 
davxers and juſtice itſelf) pofidet diving nobis S ad- 
. mirabilis lex; ſo that the name itſelf doth 
ſhew the anthor from whence it came: and 
as he faith, Wi anti talem e pa- 
n > 
"Laws are natſpe 02 poſitive. 74 
in his oration. pro Milone takes us out Yhis | 
leſſon; Eſt enim hic non ſcripia ſed: nate 
tex, quam non diditimus, actepimus, legimus, 
verum naiura ipſa arripuimus,, 2 ; 
expreſſimis; ad quam non ducti, ſed nati, nan 
eg ED , ſed:imbuti-furons. In his gelt book. 
| Cle. de Leg. Legibus, he doth again repeat it: Co 
ib. 1. af. 5. fuendi vero juris ab illa lege > a 
exordinm,, que ſeculis onmibus ante nata oft. 
quam ſcripta Ja det le, where this native hw 
be wilelh ſummum legem, as that tron which: 
| all other laws do ſtream. 
6. „ Mative, ate thoſe laws which, ce. 
Per 'on Law in us of themſelves, and 
e es undangeable andperpetual. 
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Cor 
the firmamnent of our heart, nature 8 


and reaſon ; for being proper to a man, 
as he is a man and reaſonable creature, they - 
may be divided as reaſon itſelf is divided, 
They that have travelled moſt in the grounds 
of nature, diſtinguiſh that excellent faculty 
of reaſon (which of all earthly creatures 
man only - hath) into two other faculties, 
de, or — and Yoon, — the reaſon- 
1 t: m they call that faculty of the 
— — offereth unto us things Gets and 
lightſome of themſelves, without any, fur- 
ther reaſoning or diſcourſe z by Yds — 
mean that faculty of the foul, that by dil- 
4- courſe of reaſon doth deduce and draw one 


i ching from another, From hence the ma- 
f ſters and profeſſors of the art of reaſon 
is make judgment (which is the flower of all 
a | reaſon, and in effect nothing elſe but ratio 
„ conjundta, reaſon ſet together) to be noeti- 


„ | cum or dianoeticum. We by their example 

„ | may diſtinguiſh thoſe which we call native 

K. | laws, and are the foundation of all other 

laws, into primitive, which is that they call 

4 | noeticum, we, the law of nature, or ſecon - 

ſt. | dary-rules of reaſon, which is their diano- 

v eticum, with us the law of reaſon, And 

h | theſe very names of »s and Advis or e. 

- | which is all one, reaſon and the diſcourſe of 

„ | theilaws,' do give them. FEA 

| @The law of nature is that ſove- > 

ö 4e B 2 1 reign 


5 Ĩube Firſt Book of LAW, 
Le nature ef: relgn reaſon fired in man's nature, I PA 
fita in hominis which miniſtreth common punciples rel 
aatura, quz ju- gf, good and evil. In effect noching elfe an 
enda — pro- but thoſe va? inoiai, Or communes | notitiæ, 5 mM: 
hibe:q;contraria+ which the philoſophers ſpeak of; that men | © 
muſt live peaceably together; that we are g. 
not to do unto another that which we would re: 
not have done unto us; that juſtice is to be 18 
5 done to all men, and ſuch like. Of this mw 
Cic. 1.2. deLeg. Tully ſpeaketh 2 de Leg. Principem illam le- | 
em & ultimam mentem eſſe dicebant; where th 
e likewiſe calleth it the high and ſupreme- th 
law of all. And in another place, Natura 4 
juris ab hominis repetenda naturd, becauſe the an 
light hereof, as the light of the ſun, ſnineth | #1 


moſt clearly, and in the eyes of all men. | {© 
5 | 5 U 4% 0 N n 
eee eee | AN 
INE MITE? 165 a | . Fats: i ory . bi 
c em 

Of the law of reaſon. -— : 
J)!” — | le: 


ng law of reaſon is that which | © 
'T deduceth punctples by the dif- | 
courſe of -found reaſon. Whereof Tl. ar 
Cie. I. 1. de Leg. ſaith, Ratio cum eſt in mente bominis con- af 
 firmata & confecta, lem eft : and again, Lew | Ii 
et radius divini Inminis, and reda ratio | % 
Plat. I. 1. de Leg ſunmi Jovis. Plato, by way of | poetical | 41 


fiction, doth imagine that there were at m 

the firſt two contrary humours that reigned | © 

in man, and (as it were) two fools” of his (r 

_ counſel, that did rule him, pleaſure and u 

| di . e pain. T 
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pain: each had two other affections to at- 


tend them, hope of good things to come, 
and fear of future evils, whereby mens 


minds were hauled and pulled hither and 


thicher, and diverſly diſtracted; then to 
govern both, God ſer in man woe the 


reaſoning or diſcourſing part, to teach what 
is good or bad in either; which he calleth 


18 Aoi jus aywynv Xpuotay 9 des, the golden and 
ſacred rule of reaſon. We may term it, 


that uncorrupt reaſon which Adam had at 


the firſt in full perfection: but through 


Adan's fall. (that brought ſin into the world, 


and the fruit of ſin, blindneſs and corrup- 
tion) that excellent image of reaſon is now 
ſo wonderfully defaced, even in the beſt 
and wiſeſt, that the light of this, as the 
light of the moon, ſhineth more obſcurely, 


but yet ſhineth, ſo that from it all the 


other laws receive their light, 


And hereupan are grounded, more or 
leſs clearly, divers rules of | reaſon, that 
every where go. for undoubted oracles, 
which (confirmed by judgment, learning, 
and much experience, and rightly and well 
applied) are ſo many ſtars and ſhining 
lights to direct our courſe in the arguing 


of any caſe; yea, ſuch is their ſingular 
and incomparable uſe, that, as lords para- 


mount, they rule and over- rule the grounds 
themſelves: and rather than any of theſe 
(rightly underſtood) ſhould fail, the very 


maxims and PRONE of the poſitive law 
R B 3 will 


6 


| CERN Ht law: and well doth one ſay, Non ex preto- 
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will yield, as to a higher and more perfedt 


law. 


pr , 
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of Of rules taken from other lear ni g. 
Tk. rules of reaſon are of two 


 fozts; ſome taken from fozeign 
learnings, both divine and humane; 
the reft pꝛoper to law ftſelf, | 


Peck the firſt ſo2t are the pzinciples 
und ſound concluſions from fozeign 


learnings; out of the beſt and very bow- 


dels of divinity, grammar, logick ; alſo from 


philoſophy natural, political, ceconomicks, 
moral, though in our reports and year- 


books they come not under the ſame terms, 
yet the things which there you find are the 
lame; for the ſparks of all ſciences in the 


world are raked up in the aſhes of the 


neccii Syntagma if ediftis, neq; a 12 tabulis ſed itus EX 
eq 5 


I. tit. 1. of the 
hiloſophy of 
Law, 


intima philoſophia baurienda juris diſciplina 


He that will take the whole body of 


the law before him, and go really and ju- 


dicially to work, muſt not lay the founda- : 


tion of his building in eſtates, tenures, the 


gift of writs, and ſuch like, but at thoſe 


current and ſound principles which our 
baue ue full ... 


Flirt, 
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Firſt, from divinity, the voitrine 
of religion, the head and maſter- piece of 
all the reſt z whereof St. Aug. faith truly, 
Omnium un inanis cenſura, niſi divine le. Aug lib. de 
gis imaginem gerat. From hence we have COR 
theſe two rules, | ph 


To ſuch laws of the church as baue Hob. uy 
warrant in Holy * our law Price. 4 tics 
giveth credence. noir 

en auncient el- 

1. The ſabbath day is no da 3 

law cafes, upon 1 dar i t at pigs —— 

clamations, according to the ſtatute 4 H. 7. # common ley, 


ſurq; touts man» 


cap. 24. If any of the proclamations be ner leys font - 


made on the Lord's day, all che proclama- — 
tions are erronedus, for the juſtices may not 

fic upon that day; but it is a day exe 

from ſuch buſineſs by the common law br 


the ſolemnity of it, to the intent that all 
people may apply themſelves that. day to 


prayer and ſerving of 
"op plea ſhall be holden a Paſthe, | 


| Fiera it is always the ſabbath, but! i ſhall 


be craſtino quindene Paſche. Fri. N. B. 27. f. 
If a writ of ſcire facias out of the common El. Dy. 168. a. 


1 place bear tee upon a Sunday, it is error, 


becauſe that is not dies juridicus in Banco. [ 
Neo fale upon a Sunday ſhall be ſaid a fale 12 E. 4.8. 
in market overt to alter the e 


Df grammar, the ruled are infinire in 
the etymology of words, and in the con- 


frudtion of them, what their nature is ſin- 


B4 gle, 
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hy i what joined wich other: among . 


reſt which need not be 2 ths 
one we bave common in our books. 


"7 cows in conftruFion a be 
rekerred to the nert antecedent, where 
the matter itſelf doth not binder it. 


An indictment of murder, found i in this 


can, * 


K. * 1 7 
Dy. 46 Nr. _ fort, that Eliz. fuit in pace, Oc. quouſq; A. 
6 a — 8 vir præfat. Elia. de D. in com. S. yeoman, 


did -Kill her, is good; for the addition yeos 
man, muſt of neceſſity refer to the huſ- 
band, becauſe a woman cannot be a ye 

man: but an indictment Qgouſas Alicia 8. 
de D. in com. S. uxor J. S. ſpinſter, Gc. is 

not good againſt Alice S. for there Pex 
being an indifferent addition, both for man 
and woman, muſt refer to J. S. which is the 
next antecedent, and ſo the woman hath | no 
addition. So of an indictment againſt J. S. 


9E. 4. Fer viens I. D. de D. in com. Midd. ' butcher ; © 


this is not good, for ſervant is no addition, 
and burcher referreth ta the maſter, * 
is the next anteceden t. | 


From lo a 
In the maxim of cauſes and effelts,. 


2. The cauſe ceaſin t eff dot 
likewiſe ceaſe, 5 g 0 


$24.9. 


1 The king granteth an office to one at 
Ne. 387. will, and ten n pound fee during life pro 2 
it. 42. a, 


Ciro. Car. 60. 


Vaugh. 199. N | 5 


5 e brd Book bf LAW. 


r no Arne King hin from his 
ice! "the eff 5 N CIOS: Vx 
4 F he executor, wor! huſband (after the Nur. pr. A2 
th of his wife, guardian in ſoeage) ſhall go Fort 10. 230. 
rerain the wardſhip, for the guardian bath Vaugh. 180. 
t not to his own uſe, but to the benefit of weren. 
he heir; and the executor or huſband haue 
not the affection which the teſtator or his 5 
wife had, which was the cauſe that the W 3.7: 
gave them the wardſhip. . 

If a ſtroke be given the firſt hs: of 
May, and the king pardon him the ſe- 1 Lev. 206, 107. 
cond day of May, all felonies and miſde- : Hal Hau. 
meanors, the party ſmitten dieth the third P. C. 46. 
day of May, ſo as this is no felony till 327 8 
A the pardon, yet the felony is par- 
doned, for the miſdemeanor is pardoned, 
and therefore all things purſuing are alſo 

rdoned. 

The king hath a ward pur cauſe & a) 4 nit e *. 
and after maketh livery to the firſt ward, 4 


148 2 
* . 
* 
* * 
. 


4 
4 
"I 
- 


0 


81. 6. 27. 
now the ſecond ward ſhall not ſue li- Hob. 4. | 


ver 
it two coparceners make a leaſe, reſer- By — 

ving a rent, they ſhall have this rent in Co. Li. = 
common, as they have the reverſion ; but r 
if afterwards they grant the reverſion, ex- 8 447. 
cepting the rent, then they ſhall be Hinte: 2 by 3 
nants of the rent. | 

It is no pridcipal chicas: to a juror, 5 1 

that he hath married the party's mother, 2 
ſhe be dead without iſſue, for the cole of 


favour is en 


153. b. 
x" 


| + Things 


T 14 Af. pl.20. lony in him. So if he make me ſwear to 


: 55 2. 1 | Outlawry in treſpaſs is no forfeiture of 
e. Lit. 123. the not appearing be the cauſe of outlawry 


% A man and feme ole have a . and 


1 Hauk. P. c. Peuy tabu. 


5 5 Ty _ K _ = 
a Þ ” 22M 
4 . 1 2 & CEN . 
7 * 
% 
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-hings are conffrued accowdin 
to ha which was the cauſe thereak, i 


1 a Ke .b 4. A man makes me ſwear to bring him 
es e. money to ſuch a place, or elſe he will kill 
, me; I bring it him accordingly ; this is fe 


Trae arr. 3:2, ſurrender my eſtate unto him, and I do ſoſp of 
afterwards; this is a diſſeiſin to me. | 

21 E. 4. 68. b. * One impriſoned till he be content to] 6, © 
make an obligation at another place, and 
afterwards he doth ſo, being at large, yet 

he ſhall ayoid it by dureſs of impriſonment. 


5 Ce. 10. land, as outlawry of felony is; for though 


P. C. 20s, in both, yet the force of the outlawry ſhall 
_ — 7 be eſteemed according to the heinouſneſs of a 
tte offence, which is the principal cauſe and r en 


foundation of the proceſs. 


afterwards intermarry, and the villain 
chaſeth land, they ſhall not have the End | 
by intireties, but by moieties jointly, or in 

common, as they had the villain, 


6. Accopding to that which was the 
beginning ok it. 

33 A. pl.7- If a ſervant (d 2 1 of his ALY ES 

11. =” ſervice) kill his ſee upon a malice thac 

P. E. 36 be bare him whilſt he was bun feryang, it 4 


* So if a fine is levied, or judgment ſuffered, in KO, of er, 
an uſurious or unlawful contract, it may be ayoided by an ayer- 
ment of the corrupt - agreement. 2 Hawk. P. C. 240. 1.20. Norm- 

pd the caſes there cited. But where a man extorted a bond 

another, whom he had ſurprized in criminal converſation Ru. 

with — wife, and afterwards the obligor gave another bond, 

and then BOON a bill in equity to be relieved, s 
con 


Di The Firſt Book of LAW, 7 
NOUN RL: erects a ſhop upon the king's freehold, 12 Fs. 
cok, king grants the land to B. in fee; 5 | 
g him ore entry, or ſeiſor of the ſhop. by the 

ill kiliſhe's patentee, continueth his poſſeſſion, 

is fe-. ¶ dieth ſeiſed; this is no diſcent to toll 

ear toſ patentee's entry; for by his firſt erect- 

do foÞ 72 — the ſhop he could 1 nothing againſt es 


= toſs. gny therefoze a_derſved power 
» andBnnot be preater than that from | 


re = The attorney of one that is deceaſed can- S 
ough dt make claim off from the land, if the * 
awry fſſeiſee himſelf durſt have gone to the land. 
hall The bailiff of a diſſeiſor ſhall not ſay, that 28 All. pl. 4. 
fs of Pe Plaintiff never had any thing in the land, 
and P the maſter himſelf ſhall not have that 

hy * becauſe he is not tenant of che free- 
old. 
The ſervant ſhall be eſt ed to ſ⸗ 1 the 2E. 4. 16, 
Tins his maſter's, * wig ainſt 
is maſter, | though the ſervant himſelf be a 
ranger to it; for he ſhall not be in better 
andition than he in whoſe right he claimeth. 


7. Things are diſſolved as they be 
ontratted,” 


and 


r in 


* 


1. b. 


df An 1 or ober matter in wri- —4 9E. 4 3. OR. 
is þ 0g cannot be rd * any agree- St. ng. . 
4, nent by word, Ia 3Chan. Ca. 180. 
er Pentract was originally founded on dureſs: tes Compner why 5 


* liſenifſed the bill. And in other caſes of unreaſonable or frau- 
FT” Folent agreements, where the party afterwards, being fully i in- 
i Formed, and under no ſurprize, but in all reſpects ſui juris, has 
a ſubſequent deliberate act confirmed the tranſaQtion, it has 

2 decreed that equity will not ſet it ade. 3 Wms. 294. 
8. p. ibid. int? Cole v. Gibbons, S. P. by my lord chancellor 
act [ifliſted by the maſter of the rolls, &c, int” Earl of Cheſterfield v. 


Janſen in chan. Hil, 24 Geo. 2. 
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In an annuity growing by preſcriptio 
rien arere is a good plea, for this preſcrij 
tion is a matter in fait; but in an annuit 
70 deed it is no ” plea withour ſhewi 
an acquittance. 

Fat. 77. % When a man avoids the king's tide 
2 56. For the -AS high'a matter of record as the kin 
Jearningot mon- claimeth, he may have it by way of ple 
and petitions to Without being driven to his petition, thouę 
the king, vide the King be intitled by double matter lh 
argument in the cord; AS one is attainted of treaſon. by 
— liament, and an office finds his lands, n 
Abr. tit. Prero- by the king ſeizeth them; the party ma 
be, (Q11.) alledge reſtitution by LAI and __ 


of the former act. 


= Things nen upon an 
and vold beginning, cannot e have 7 
good perfeitton. 


WJ 
- 
= 


5H. 7: 23* 0 


* 5 25 55 286. 
Lutw. 1173. 


4 H. 7. 7. b. 


1d Elie. 244 An infant or a feme covert males thei 

* Co. 61. will, and publiſh it, and after dying of 
full age, or bole, yet the wr is nothing 
worth. 

Lit. ſ. 446,512. One diſleiſec of two acres in D. releaf 


Ce Pi-291,292- oth all his Tight in all his lands in D. and 


Lutw. 249, 250. delivereth it to a ſtranger, to be delivered 
7. over to the diſſeiſor as his deed, ſuch a day;| 


before which day the diſſeiſor diſſeiſeth him 
of another acre in D. and then the releaſe 
is delivered over to him; yet nothing of 
the right of this chird a acre ae, by wy 


_ releaſe, hey 


. p ; 
9 2 
„ 
1 
0 FT 
0 + 4 
- o A 
k 
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pe that clatmeth naramount, a 
oy e never take benefit no2 bart 


— - Two) ointenants, one > makes: a leaſe for T gs 
1 of. his moiety, reſerving a rent, and 5 

gelb; the ſurviving jointenant ſhall haue 

the reverſion” of his moiety, but not the 

rent, for he cometh in by the firſt feoffor, 

and not under his companion. So of the 


wife, where the huſband being leſſee for (A. E 2 


years in her right, maketh a leaſe of g 22 4 
of the term, reſerving a rent. 
An executor recovereth, and dieth inte- 
ſtate, adminiſtration of the goods of the 
firſt teſtatar chchmitted to L S. I. S. ſhall 
not ſue execution upon this recovery. 
| Dower cannot be aſſigned, reſerving a a 
ret; '0r with! Femainder over; for ſhe: is 
in from the huſband,” and. — kim. 
that OTA "_ 


. 
2 110. e 19 £1 


<5 54 l 


ſwer, till he come in to the amel intent by: 
other proceſs. UL 
The vouchee, upon a ; grand; abe ad va- 15 . 4. 3 


lentiam, ſhall not loſe the land, though he 4 5 
cannot ſave his default, for the proceſs is . 


5 to this end, to have him to:ap 


* W is Ne 7 writ ae oo 17 


$4! 


e . into alla. court | to bezug Jinks, 
viewed, and being viewed, is awarded of“ PO 
full age; yet he ſhall not be driven to an- | 


r 2 


The Firſt Book of LAW, 
to a matter, ſhall not be driven to anſwet 
any other matter than is contained in that 
wric, though the king be party: as, if by 
office it be found, that lands in chief de- 
ſcended to F. S. a fool natural, and that A. 
occupieth them, whereby a ſcire facias go- 
eth out againſt A. to anſwer why the lands 
ſhould. not be ſeized into the king's hen 
for the idiocy of F. S. A. cometh in 
pleads, that J. S. when he was of  perfec 
memory, made a releaſe to one B. who in; 
| feoffed 4. This is good enough, without 
. _  ſhewing any licence of alienation to diſ- 

charge in for the nn of * 


'M the warm of. cubjets ˙ 
adzunds. 


11. Where: ee una leh 
ground. 


all goeth to the 


ZE-374-b. A church appropriated to a ſoiritual © cor- 
— 2oz. poration, bęcotneth diſappropriate, if | the 
| corporation be diſſolved. 
A diſſeiſor of lands in ancient demeſhe, 
the lord confirms unto him to hold at che 
common law, the diſſeiſee re- entretk; no 


„„ 


the land ſhall be ancient demeſne again, 


for the eſtate (whereupon the n ᷣ , 
fſhould inure) is defeate. 
When an etate (co which a warranty is 
knit) is undone, the warranty is alſo un- 
done: as, if tenant in tail diſcontinue, and 
the diſcontinues is diſſeiſed (or make a feaff. 
oe ment 


| Lit. f. 7 701. 
29. 


RFT BRED OY SR => 


. 
2 » 
* * * bb 


- 
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T 
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ment upon condition). in whoſe poſſeſſion a 
collateral anceſtor of the iſſue in tail releaſ- 


eth and dieth, the iſſue is barred; bur i; 


the diſcontinue enter upon the difſeifor (or 
pon the feoffee for the condition 1 
te iſſue is reſtored to his formedon. | 


2. Thin incident cannot de fe- 
2 bings 


13 


Eſtovers, or ; wood granted to by burnt in 15 Ela. Pl. 384, 


ſuch a houſe, ſhall go to him that hath the 
houſe, by whatſoever title, for one is inſe- 
parably incident to the other. 


Lord and tenant by fealty and bomage, 7 E. 4. 21, 


the lord releaſeth his fealty; this is void 3 
for * fealty is incident to homage. 


a 
nd Iv 


An office of ſkill- and diligence, or an- 12 Elz. Pl. 379. 


ney pro concilio impendendo, cannot be for- 
feited by attainder of treaſon. 


: 
” * 
92 * 


P 


1 ! 


- 


- 


A court baron is incident to a manor, and 191.3. Br. 


court of pipomders to a falr z therefore one 2 Rol. Abr. 


_ courts. > — 4 holdeth 'of a "_ 
to keep his ca e lord cannot grant his 
cal ard, reſerving the caſtle, . 


13. Things b by reaſon ot another er 
are 2 70 the he (ame þ plight, 


> The © ſtom ol. Saelkind i is not e changed, 


31E. 3. 


|, cannot grant the manor or fair, reſerving Laatdent (B). 


. 


 thoug hie ot fecovery de had of e | 


fume: £ the common 5 for this is a® 


* f! ot 83 F 4 oe « 4 "33% tom 55 
2 1 *:Y G 2 


* 
— 4 


* * Though benuses by-knight ſervice are now abdliſhed . by the. 


Kat. 1 Car. A. c. 24. and turned into common: ſocage | 
fealty is an incident inſepatable, - efſentia! to ev t He 
nure, and cannot therefore be teleaſed. Vide Sir 10 fl flat W. 9 


Tenures 35, 139, Ke. 


441. 


— 
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TR tom reaſon of che, and, and therefore 
: 2 4 always wich the land, n 
68.6.Dy.72.b. But other iſe it is of lands i in "ancient de- 
meſrie_ partibſe c among the males; for ther E 
the cuſtom: runneth not With the land fi. 
ply, but b reaſon of the, ancient demeſne ; 
and delete arg the nature of tlie 


land is changed hy the fine or recovery 


from ancient deme e 0 land at the rom-, 


_ . -.__ mon law, the cuſtom of Parting. it ade 

75 dhe, males is allo. gone. 8 
. B. 4 An erroneohs recovery had, of Nas 28 
E borough4englilh, the Puiſie ſon ſhall have 


| | .. a writ of error, becauſe the land itſelf goeth 


ELLE OY 1 ſhall all the don of , 
6 f. 3. 3. yelkind: 
. Two copaibiwetk make! partition, ande 
it ann covenants with the other to acquit the Ad 3 
now if the cevenantee alien his Parks: the 


| 44 A 
£7 7 | 575988 1 


; L416 ay {8 wes aff] £ 


Rr. . a 14. e be net 5 Mi,” 


74 


2 — 


7. 4 % Suit of court cannbt be dogg by another, 
232 E. 4. 3 A man cannot excuſe himſelf of a con- 


tempt (as of not ſerving the king's proceſs) 
by accorney, bor in proper perſon. 


ai fin 7, bf t 
2 0 
, authoulty.. F a bis 18 A fi. 


i d uf bs Ma deſcend 8 1 


9 the land ſhould have deſcended, if no ſuch recovery had been oo 
for 6— or Dy 


79. 199 3% at 5 ; 


92 ſhall have a writ 1 75 covenant. 4 1294 aj 


My — OP, 


granted bet, 1 as | 


. E a. yh, 312 Ow, 68. l | 
* 5. * 
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A licence to hunt in my park, to go to *. . 22 277 
church over my ground, to come into my 284, 286. 
houſe, to eat and drink with me, cannot Nd. 219. 
be granted over: ſo of a way granted for pf. 2% 
life over my ground. 


that require ſkill and diligence. 


A. licenſeth B. to do an act; B. cannot Fi;Lizences a. 


2 . | 77. 
grant this licence to another. 2 Rol. Ha, 303. 


A warrant of attorney made to one to 19 . 3. 10. 
deliver ſeiſin, he cannot grant this his au- 


thority over. | 
16. Die with the perſon. 
When a corporal hurt or damage is done 118,42 


to a man, as to beat him, Ic. if he or the 6 Mod. — 
party beaten die, the action is gone. 


Leſſor covenants to pay quit- rents during : œα &M. _ 


| x4 A K | | 1 „1 
the term, and dieth, his executors ſhall not Obs, Ela: 56% 


pay them; for it is a perfonal covenant, *Med 2 
Fhich dieth with the perſon. 


among the diſagreeable arguments. 
| Firtt, from thaſy that differ only. 


* 


IN 
Po * - 
4444 
- 
- 7 


8 7 
: 1 - N 
CI: 


26 A. pl. 66. 
Co. Lit. 2 r. b. 


14 H. 8. 6. 
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in certain reſpett and realy | 
bed An in more! N > ot 


Thin $ Do fnure divert 6 acco 
5% to the dive — pin 


17. Time. 


| Lands given in frank- -marriage, reſerving 
a rent, the reſervation is void till the n 


degree paſt, and afterwards gpod. 


x8. The came perfon. 
One that hath a reat-charge going out of 
the wife's lands, releaſeth it to the huſband 


and bis heirs; the buſband yet ſhall. not 
have ir, but it ſhall inure him by way of 


extinguiſhment only, as ſeiſed in right of 


T&2P.&M. - 


Plowd, 104. 


his wife. 


19. Several perſons. 


A man makes a leaſe of a manor, except 
an acre ; this, acre is no part of the manor, 


as to the leſſor, but as to him that hath 


11 E. 4. 2. 
Co. Lit. 357. b. 


right to demand the manor, by an eigne 
title, it remaineth parcel; and therefore he 


ſhall make no foreprize in his writ. 


If tenant in tail and his iſſue diſeiſe the 


diſcontinuee of tenant in tail, and tenant 


in tail die, whereby the lands deſcend to the 
iſſue ;, now. he ſhall be remitted, and ſhall 
be in as tenant in tail againſt every mp, 


| 


= > = Me 
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and deraign the firſt warranty; but not as 
the diſcontinuee, becauſe he was 
1 criminis, | | 


| Then from Relatives. 
NE No man can do an at to him. 


A tran cannot preſent himſelf to a bene- 13 H.8. 22. 
fice, make himſelf an officer, nor fue him- Wal. 120, 168, 
felf ; and therefore when a man having 227. . 
right to land, hath the frechold caſt upon ** #7" 


Rim by a latter title, he ſhall be ſaid in of 


his ancient title, becauſe there is no body 


againſt whom he may ſue, but himſelf, and 
he cannot ſue himſelf. 
No more can a man ſummon himfelf. 3 H. 6. 29. 
And therefore if the ſheriff ſuffer a com- 3 Elis, Dy. alt, 
mon recovery, it is error, becauſe he Can- Cro. Car. 416. 
not ſummon himſelf. — = 
A man cannot be both judge and party Ia Miel. 29 


in a ſmit. 4M. B. com. a f. 


And therefore if a juſtice of the common 4 1ns. 310. 
place be made a juſtice of the king's bench, 27: 3 
though it be but bar vice, it determineth Cro. Car. r28. 
his patent for the common place; for if he 2 esc, 
ſhould be judge of both benches together, 1 Kol, Rep. 4 5a, 
lie ſhould control his on judgments: for if 7%, 305. 
the common place err, it ſhall be reformed 4 Mod. 66, 


in che king's bench. 
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21. Things are to be conffrned 


ſecundum æqualitatem rationis, 
e) 27 Eu. Upon a recognizance acknowledged by 


Coo. 3. — the anceſtor, or a judgment in an action of 


Will. He 


caſe. debt given againſt him, if he die ſeiſed of 
Plowd. 72. two acres, whereof one holden in borough- 
engliſh, or having iſſue two daughters, 
which make partition, or if he die without 
iſſue, whereb part of his land deſcendeth 


to the heir of his father's part, and part to 


the heir on the part of the mother; in all 
theſe caſes, if one only be charged, he ſhall 


have contribution againſt the other, for they 


| are in æquali jure. | 
b. a6. als. pl.37- If two, four or more men, being ſeverally 
ſeiſed of land, join in a recognizance, all 
their lands muſt equally be extended. 


| bnd. I. 1 e. 3. And this is a logical virtue, a kind of 


equity, as Braon calleth it, where he faith, 
AEquitas eft rerum convenientia que paribus i in 
cauſis paria jura defiderat, & onmia bene co- 
equi parat; & dicitur æquitas quaſi æquali- 


tas; whoſe nature is to amplify, enlarge, 


and add to the letter of the law. 


Eſpecially this ſnineth and ſheweth forth 


itſelf in the expoſition of the ſtatutes, by 
extending things there provided to miſchied: 
in the like degrees, whereof the examples 
every where are pregnant, and in guiding, 
the grounds and maxims of things that 
_—_ ſtarr up, by the rule of the common 
aw 

(0) 33 H. s: Fit. IIſes at the common law were (a) no- 


v. L. Bacon's 


Law Tr. 303- thing, yer in time gaining greater regard 
2 Leon. 14, 15, 

4 Mod. 261, , | | ; to 
12 Mod. 162. L. Rayw. 287, Barnard, Chan, Rep. 387. 
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to be imputed among inheritances, are de- 
meaned as other inheritances at the com- 


mon law; ſo as a poſſeſio fratris ſhall be of 2 Co 20 100, 122, 
them, and of lands in borough-engliſh, the C. Flic. 478. 
uſe ſhall deſcend to the puiſne: and now Paſt. 96. 


alſo theſe uſes being turned into eſtates, 
ſhall be demeaned in all reſpects as eſtates 
in poſſeſſion. 


So when (b) A createth inheritance (90 Coo. 4+ 2. 
in copyhold lands, and maketh the lands 


deſcendible, then ſhall the law direct the 


deſcents according to the maxims and rules 


of the common law, to have a poſſeſſio fra- 


tris, and ſuch like z but not as in collateral 
things, as tenancy by curteſy, dower, de- 


Font to toll an entry, c. 
From the greater and the leſs. 


leſs. 


By a pardon of murder, * is 


pardoned. 

An attaint, ſuppoſing a verdict to have 
paſſed before two juſtices, whereas i it paſſed 
before four, is-good enough. - 


A recovery pleaded of three acres, where 


it was of ſix, is good enough. 
A condition that J. ſhall not info J. &. 
is broken, if J. infeoff him and J. D. 


A copyhalder of a manor, where the cuſ- 


tom giveth liberty to demiſe in fee, may 
demiſe it for any leſs eſtate, without other 


preſcription. 


Where * cuſtom is, chat a man ſhall 
C 3 not 


22. The greater doth contain the 


TT — 


22 
28 E. 38. 
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not deviſe his lands for any higher eſtate 


than for term of life; yet if a deviſe be in 


fee, and the deviſee claim but for life, ” 


y. 150. b. 
6 Co. 18. a. 
Moor 5 16. 
Cro. Eliz. 878. 
1 And, 245. 
wr ot 
3 Chan, Ca. 99. 
12 Mod. 201. 


21 H. 75. 


33 H. 8. Dy. 50. 


11 Hf. 4. 31. 
Moor 214. 
12 Co. 113. 
Cro. Jac. 366. 
1 Sid. 38. 

1 Hale's Hiſt. 
P. C. 513. 

2 Vern. 516. 


Plowd. 323. b. 


deviſe is good. 


By the ſtat. 32 H. 8. that giveth powee 
to deviſe two parts of one's lands, a deviſe 
of the whole had been good for two parts, 
though the ſtar. 34 & 35 H. 8. of — 
tions had not been made ; 


23. A matter of vioher nature de: 


| termineth a matter of lower nature. 


A man hath liberties by cireſeriphied, and 


after taketh a grant of thoſe liberties by let- 


ters patents from the king; this determi- 
neth the preſcription, for a matter in wri- 
ting determineth a matter iy fait. 

If an offence, which is murder at the 


common law, be made high treaſon, no 


appeal ſhall lie of it, becauſe the offence < 


murder is drowned, and it is puniſhable as : 


gh reaſon only, whereof no en lieth. 


24. The moze wi thy thin Maw- 
eth to it things of. els wozthinels. 


An adulterer takes away another man's 
wife, and puts her in new cloaths; the 


huſband, 1 take the wife with ber 


cloaths. 


„ * wich chm. it ſhall 


go to the heir with the charters, and not 
to the executors. | 


A baſe 


8 2 


e 
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A baſe mine, where there is ore, ſhall be Plow. $23. 


the king's for the worthineſs of the ore. 
e body of a man is more worthy chan 3Eliz. Pl. 238. 


land, there ore land ſhall follow che nature 


| of the ps 


As a villain ſhall malte free land to be 

villain land; but villain land ſhall not make | 
2 free man to be a villain. N - 
So the King's land which he hath in bis — — 45 5. B. 
caſhed capacity, ſhall be demeaned accord- Cre. jac. bake 
ing to the privilege and * of his Hardr. 466. 


body roy al. 1 To 439» 
And therefore | 


5. Things accefſary are of the na- 
tur? of the PAnck pal. 


A ſervant procureth ores to kill his 494 ny 8 16. 
maſter; this is no petty treaſon in the ſer- p 
vant, becauſe it is — felony in * other, 
which is the principal. 

A parſon grants an annuity with a — 6. 19. b. 
pænæ; the ſucceſſor ſnall be charged with 


the nomine pane due in his predeceſſor's life, 
and not his executors. 


The profits of the office of a filazer, 69. 27H.8, Dy.3-b, 
cannot be put in execution upon a recogni- 
zance, ſtatute, c. becauſe the office 1 
bein ng an office of truſt, cannot, | 
ithe is not payable of oaks uſually ot — Molim, 
ped and lopped (though it be every fever lacum. 557, &. 4e. 


or eight years) for the branches are of the 


nature of the principal (that is to ſay) the 
oak irſelf, for which | no tithe; is to be yok 


N = 4 * * . * 1 * * . * 6 9 
9 N 8 n us 7 1 4 
nnn n Laos | wwe I * r ** 
: #3, A — £ * e 
*. 1 
2 . 
* 1 
- 
” 
. j 
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26. A man's own wozds are bold, 
when the law ſpeaketh as much. 


36 . pl. 8. Lands given to two, & uni eorum diutiug 10 
Lit. 191. a. viventi; they make partition, and one di- ; 


—— — eth, yet the leſſor ſhall have again the moi- __ 
— — ety of him that dieth, for uni eorum diutits bi 
Wen 67% * oiventi are but idle words, becauſe (without N 
them) the jointenant by courſe of law is " 
8 to have all, if he do ſurvive. _ | I 

From the rule of method. 
Jn things of fozmality, | tu 
i 7. The generals muſt go befoze, f 
| and the ſpecials follow after. ma 
4 fe) ae In a writ the (c) general ſhall be put in loy 
| — 3 demand and in plaint, before the ſpecial; nr 
1 Fi. N. B. >. c, as, land before paſture, wood, juncary, rit) 
| | m_, Ge. wood before alders, willows, is 
| f Sc. al 
| one 
28. The moze e worthy is to be ſet. | 
._...._  befoze the leſs worthy, _ in-; 
The rule of the The intire thing ſhall be demanded „ 5 
1 fore the moiety part or parts. on 
wid. The ching of greater dignity before that _ 
. which is of leſs; as, a meaſe before land, a Its, 
caſtle before a e or manor. * 


* But where one left a legacy of ſtock in the funds to his . 
nieces, and that if either of them died before marriage, the ſoxy ot 
vivor ſhould bave the whole, —a bare agreement to divide it, | 
for more conveniently receiving the dividends, without releafing 
the contingency of ſurvivorſhip, was held not to deſtroy it in 
equity. Batten v, Whorwood, in chanc: ry, 10 April 1740. 


L 


n 
N 
5 
, 


— WW 


ſuch a.caſe, 2 5 
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_ a replevin, if it be of two chattels, Ibid. | 


quick, and the other dead, the living 
— bal be firſt demanded. 5 
Where one hath a preſentment to a v. warf Comp. 
church two turns, and another the third n 
turn; he that hath = = turn, bring- 
ing a 8 impedit, ot begin with 
bis ST os 1 but with the other two 
turns. 


Next are the ecepts of natural 
EB loſophy. 


cur 9 Law reſpefteth the bonds of na- 


Affection for the eovifien for the heirs r. oy" 1. 1 3 
males that one ſhall ingender, brotherly 7 Tad 310, 312. 
love, c. are good conſiderations to raiſe hoy 308. 
an uſe ; but long e and familia- 3 Ley, 25 


Sid. 
Errt. 140. 1 Vent. 241. 2 2 Show, 12. Strange 934. 


The ſon may maintain his father, and a 8 p. o. 
one brother another. 

Brothers or couſins ſhall not wage battle 
in a writ of right. _ 44 

A ſtatute that maketh ir blow to receive 1 Hawk, P. c. — 
or give meat and drink to one that com-: 
mitteth ſuch and ſuch an offence, knowing 
it, ſtretcheth not to a woman that receivetn 
or giveth. meat and drink to her huſband in 


30. The law judgeth and * 
oral — 12 we 


_ 


 _ 
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perſons and their ages, things, ac: 
tions, and the time of the doing 


+ 5 el 1 4 
In perſons. 
, 


It looketh to the excellency of ſome, 
and giveth them ſingular privileges 
and p2eheminenctes above the reſt, 
as to the king, the queen his wife, 
noblemen, and peers of the realm; 
alſo unto them of the church. 


Tt tendzeth the weaknefs and debilt- 
ties of others; as of 444 
Men out of the realm, oz in pꝛiſon 
kemes covert (and therefoze favour: 


eth them koz their dowers) tnfants. 


men unlettered, fveots our of theit 


right mind, 02 without all under⸗ 


Co. Lit. 2453 
246, 247 383. 


Co. Lit. 54. a. 


Co. Lit. 38. a, 


ſfanding, as thoſe that are bom 


dumb, deaf, and blind, o2 having 
other imperfeitions. = 15 


If a diſſeiſor die ſeiſed, the diſſeiſse being 
all the while” within age, covert baron, in 
priſon or out of the realm, ir ſhalt be no 
defcent to toll the entry of the diſſeiſee. 

Upon a leaſe made to a huſk and 
wife, the ſhall not be charged after the huſ- 
band's death, for waſte done by Rim in his 
Fir | 


A woman ſhall be indbied of the beſt 


poſſeſſion of her huſband zn as, if the thuſ- 


< 
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band held of 7. S. by 34. who held over of 
another by 20 d. and J. S. releaſe to the 
huſband (fo as now the huſband holds b 
20 d.) the wife being endowed of this td 2 
| ſhall hold only by the hind Fart of 3 d. and 


not of 20 d. 


An infant, iddot, and a man of von 1 Co. Lit. 247, _ 
Salk. 427, Sh 
memorie, may enter, or have an action to 2 Vent. 208. 
avoid their feoffments. 
If a dumb perſon bring an ation, be 


U; mall plead by prochein amy. 


31. Strangers not parties no2 E 
il vies, 


Leſſee for years grants a rent-charge, and 2 Eliz, Pl. 198, 

IN, ſurrenders, yet the rent ſhall be paid during 
iy che years. 
227 So if he in the reverſion grant a rent- 

6 charge during the term, and then the leſſee 
r ſurrendreth unto him, he ſhall pay the rent 
n during the term; for a ſtranger (that is, 
if I the grantee of the rent) for his benefit ſha 
ay, that the term continueth, and that 1 it 

is not determined. E 


in 3 and therefore | EY | 
5 Things done in another's right. · 

f- A perſon outlawed. or F Cro. Cr * 7 

is may have an action as executor of another 
ſt ul 1 villain, in ſuch eaſe, againſt his Villainage ba- 


iſhe 
. lord; for "uy recover not their * butz. — I 


d to another's u _ 
32. Jt 4M 


— — 
— IO > 


28 


on. 111, 2 
it. 2. 

pe 82. 

2 Rol. Rep. 32 1. 

x Sid. 193. 

1 Vent. 413. 


Wc 2275 


391, * 


Dy. 2. b. 
Co. Lit. 0s: b. 


duke 3 


1 Hale's Hiſt. 
P. C. 95. 


Ce. Lit. 78, b. 
3 
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32. It disfavoureth other ſome. 


Alfens neither boꝛn within the realm 
noz free denizens, that they ſhall 


not participate of the paivileges of | 


_ natural: bon ſubjets. 
 Elpectally aliens that are enemies. 


Alien enemies ſhall not hae) fo nick as 
a perſonal action, which other aliens may. 
Ow, 45. Salk. 46. Skin. 167, 204. Farreſ. 150. 


An obligation made to an alien enemy, 


| ſhall go unto the king. 


Any body may ſeize the goods of an alien 
enemy to his own uſe. 


Touching their ages. 


33. It holdeth, 


xxi. their full age to make g od an 
att they do. wi RE, $0 57 


- xiv. their age of diſcretion; 


And therefoze 


That a competent 3 e to bind a man 
in matter of marr 17% 


- xii, to bind the woman. 


An 

* A bill was 3 in this dncibrver to dige the defetutant 
to diſcover, whether . ſhe was not an ality, and the demurrer 
over-ruled ; for an alien has no capacity to hold _ and can 
only take them for the king's benefit, who has t! ſueh 


an intereſt, as intitles him to a diſcovery in equity. At- 
n Dupleſſis, Hil, 25 Geo, 2, 
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It things. 


34. It "cxfuetterh evety one accozd- 
ing to wozthinels; as 


Life and liberty moſt; the erlon 
above his poſſeſſions; freeho d and 
inheritance moꝛe than it doth chat⸗ 


as 1 


8 None ſhall have judgment to recover in 

- an action of waſte, where the waſte cometh 

y, but to 12 d. or ſuch a petty ſum; for de 
minimis non curat lex. 


tels; real chattels moꝛe _ your 


29 


Co. Lit, 54. a. 


en A leaſe for life, the remainder for years, Co. Lit. 54. a. 


the remainder over in fee; an action of 3 


waſte lieth for him in the remainder againſt * 
leſſee for life, for the mean eſtate for years 


is not regarded: otherwiſe it were, if the 


immediate eſtate of the remainder. were an 
eſtate for life “, 


vi A villain infranchiſed* for an hour, is for 00. * b. 
| ever; ſo infranchiſed upon condition, the 40s. 28. b. 


mT a. 299. b. 


» Ito 


condition is void, and the infranchiſement prong, Abr. 412, i 


abſolutely good. 
If a man for fear and fimplieity will con- 


n feſs himſelf guilty of a felony, yet the judge 


muſt not record that confeſſion, but ſuffer 


him to plead Not gulley; ; and that is in fa= 


vorem vVite. 


a matter in poſſeſſion, - 


10» I X rr _ ed, 


* But ck the kde Bb netic dna tif 

+ Puniſhable at law, yet a court of equity will grant an injunction 

to reſtrain it, unleſs the eſtate of the l is made expreſly 

without impeachment of waſte. Vane v. Barnard, Salk. 
161. 1 Vern, 23. S. P. 


35. A matter in the right moze than 


28 1 n 7 Ls 
* * $447, : 
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3E. 3. 38. In avowry or annuity aid ſhall not be of 


a perſon, if the plaintiff be ſeiſed by the 
hands of the ſame perſon, becauſe it is of 
the perſon's own wrong to deny irt. 
Otherwiſe in a ceſſavit, for that is in the 
right for the land. 
24H. 7.5. Keb. In an action of treſpaſs againſt tenant for | 
Ehe 12 Cr. 2. life, who pleads villainage in the plaintiff, 
© 24. and the plaintiff is found frank and no vil- 
uin; yet he ir the reverſion is not eſtopped 
by this verdict; for the thing itſelf where- 
upon the reverſion dependeth, is not in de- 
mand, and the plaintiff ſnall recover only 
damages: neither can he in the reverſion . 
have'a writ of error to attaint upon it, the 
 __ Otherwiſe it- is in a nativo habendo;. for tot 
there the right of villainage cometh in que- 
ſtion, and he in the reverſion may have an 
error or attaint. 


EPs Vet it kaboureth Fo vo 

36. Poſſeſſion,. where the right is lie 
neee 
Co:Lit 8, : A man purchaſeth at one time ſeveral Fe 


lands holden of ſeveral lords by knight's h 
ſervice, and dieth 3 the lord that firſt can 1 
hap. the wardſhip of his heir, ſhall have it. * 
S Elis. Pl. 296. Huſband and wife purchaſe ſocage land- 


unto. chem and the heirs of their body, and the 
having iſſue within fourteen years of age: y 
now it the grandmother of the'part of the — 


mother of the iſſue. do/ firſt ſeiſe the body, 
ſhe ſhall have the wardſhip, and not the- to 


8 of the part of the father of the oy 
| ' 37. Mat - 3 


void alienation for all F. 


Wright's Ten. 30, 171, #72. | 3 | ; 
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37. Matters of - pzofit, oz intereſt 
largely; of pleaſure, caſe truſs; au- 
thozity, az limitatian ſtrick. TD 
A licence to hunt in my park, or walk 13 7-5 | 
in my orchard, extends but to himſelf, not | 
his. ſervants, nor other in his company, 
or it is but a thing of 'pleaſure: otherwiſe 
it is of a licence to hunt, kill, and carry 
away the deer, for that is a matter of profit. 
Way granted to church over my land ex- 12 H. 7. 35: b. 
tends not to any other but himſelf, for it 
is but an eaſemennn. ä 
A reverſion granted to two jointly, and Poſt. 144, 156, 


the tenant attoros to one, it is a void at- 


tornment . I | 
If the ſheriff behead one that ſhould be 11 H. 7. r2. b. 


bavged, ; it is | felony. ' . P. C. 70. 
The king licenſeth one to alien the third 38 H. 6. 58. b. 
part of his land, and he alieneth all, it is a , 


- 4 


A leaſe is made to A. and B. for their : C, 5: 68. b. 


lives; A. dieth, B. ſhall have all during his 3 Bulf, . 
life, for it is an intereft. | ad 22 > 


But if a leaſe be made to J. S. during the 2 was. 529, 1 

life of A. and B. there (if one of them die) [ 
the eſtate is utterly determined, for that is 4 
a limitation, | 38. There- 


As tenants could not, by the feudal or common law, alien 
their tenancies without the licence or conſent of the lord; ſo 
neither could the lord himſelf alien his ſeigniory, that is to ſay, 
transfer the fealty and ſervices of his tenants without their 
conſent, the obligations of the ſuperior and inferior being mu- 
tual and reciprocal : hence fprung the doQrine of attornment, 
which was partly avoided by the preſent method of conveying 
to uſeg, deviſed after the ſtatute 27 H. 8. c. 10. and is now, 
by the ſtatute for amendment of the law, 4 Ann. c. 16. ſ. . 
quite aboliſhed, . V. Craig de Jure feudali 174, 295, 512. fol. 
edit, Bract. I. 2. c. 35, f. 13. Co. Lit. 309. a, Sir Martin 


+ That the king had a prerogative with reſpect to the alien - c 
tion of his tenants, is clear from the feodal or common law, I 
| whereby | : 


32 


75. 4 
1 E. 5. 2. 
8 28 H. 8. 


(Park. 4, 


24 E. 4. 1. 

S. P. dubitatur, 
Watſ. Comp. 
Incum. 225. 


Park. 19. h. 
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38. Therefoze theſe may be coun 
termanded, la cannot thoſe. 


A licence to come to my houſe t6 ſoeale 
with me z (a) goods bailed over, to deliver 
to 7. S. or (b) to beſtow in alms; (c) a letter 
of attorney to deliver ſeiſin: all theſe may 
be countermanded before they be done. 

But if I preſent I. S. to a church, I can- 
not after vary and preſent ane w, for a kind 
of intereſt paſſeth out of me. 

So if I deliver an obligation, as a ſcroll, 


into a ſtranger's hand, to be delivered to 


the obligee, upon condition performed, for 


the obligee is as it were party or oy to 


the delivery. 


i. 


21 H. 7. 24. b. 


39. Matters of cubſatice me chan 


matters of circumſtance. 


Pleas in bar and replications (chough.t the 
plaintiff be afterwards nonſuit) make an 


eſtopple, for they are expreſs allegations, 


and material; as, in debt upon an obliga- 


tion, if the defendant plead in bar an ac- 


quictance made at D. or if the defendant 


plead an acquittance, and the plaintiff re- 
ply, that it was made by dureſs of impriſon- 


ment at D. Now in another action, neither 


the defendant ſhall plead that the acquit- 
tance,' nor the plaintiff that the dureſs was 


at another place. But a matter in the writ 
22 yo 


8 the alienation of + bed if rs; perſon wis 


not without reſtraint ; and fines for alienation were — 


paid, until the Ratute 12 Car. 2. c. ag · which aboliſhed finer 


for alienations of lands or tenements held immediatel 070 of the 
' king in capite, together with many other burthens 


tenure. 
Vide Madox's Hiſt, Exch. Co. Lit, 43. 2 Inſt, 65, 501. Sir 
Martin * Ten. 1 17. 


4 
pol 
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or count, makes no eſtopple, for they are | 
but ſuppoſals. 

As in a formedon and claim by deſcent 
from J. S. or a mortdanceſter, as ſon and heir 
to J. S. yet in another formedon he may 
claim from JI. D. and ſhall not be eſtopped. 
No more ſhall recitals make any eſtopple, 33 K. 6. 10. be 
for they are not material; as, where A. re- 
citing that he is ſeiſed in fee of the manor 
of D. granteth a rent out of it to B. this 


all not eſtop A. to ſay that he had nothing 


in the manor. 


Things executed and done, 
mots than * gp * and to 


A IT diſſeiſer taketh a huſband, the 32 8. 8. Br. 
ciſſeiſee releaſeth to the huſband, afterward Prrermement t. 
a divorce is had for precontract ; yet the 
releaſe remaineth good, becauſe it was exe- 
cuted. 8 

A feoffment made to the uſe of one's 20 H. 7. 11. 
will; if his will be declared before or at 8 2 


the time of his feoffment, it cannot be al- $249 325: 


kw 


tered, becauſe it is executed, Moor pag. nl 
Ocherwile i it is of his will declared alter 4 Leon 16d. .. 
ob 349. © | 
- Poſibility of things. 15 7 . . 
And therefoze 

40. . Nothing to be void, that by 
pollibility may be good. | 
:D_ I i 


* * 


25 
\ 


— 
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25 H. . 1. Lands given to a married man and ano- 


— . ther man's wife, and the heirs of their two 
bodies, is a good eſtate in tail (and that 
preſently executed, as ſome think) for the 
15 poſſibility that they may intermarry. 1 
1 H. 4. 3. A meſnalty is given in tail, reſerving a 


rent; this is good, for the tenancy may eſ- WF 
cheat to the donee, and then the donor ſhall 
diſtrain for all his arrearages. | 
41 E. 3. 11. b. A man hath iſſue a daughter, and leaveth c 
_—_— 1 his wife priviment enſeint; the wife may de- ; 
e 76 ain the charters of her huſband's lands from re 
the daughter, for che poſſibility chat it ma © 


be a ſon that ſhe goeth withal ®, | 
42. A mutual recompence. oy 
An aſſumption or promiſe doth then oply 
bind, when it is made upon good conſide - 
ration of another thing. 
_ Ceſtui que uſe may grant his uſe without 
| conſideration, as he may his horſe or other n 
Ante 2.5, chattel; but he cannot raiſe a uſe without 
: good confideration: and this conſideration 
muſt be ſome cauſe or occaſion meritorious, | 
amounting to a mutual recompence in deed | 
: or in law. 33 l ſe 
2 Comp. A writ of annuity ſhall be maintained by 25 
043549 2 parſon againſt a vicar, upon an ordinance 
of the ordinary, if there be guid pro quo. 
+ By the civit law, an infant in utero matris is confidered fo 
35 a perſon in being for all purpoſes that are beneficial to him, 
dut not for thoſe. which are to his prejudice. Craig. Jus feud. | 
I. 2, Dieg. 12. ſ. 16. Dieg. 48. ſ. 444 Juſt, Inſt. I. 3. tit. Ts. 


Law. 9. And in Plowd. 366. he is ſaid to be a perſon within 
the conſtruction of the ftatute of fine and non- claim. Hob. 


» 2 8592 « 


240, 3 Toft. 358. S. P. And fg equity it has been decreed, 
| that he is within the terms af a power to charge an eſtate with | 
ahildrens portions, that an injunRtion ſhall be granted to ſtay feat 
wafts in his behalf, and that he ſhall have his ſhare of an 9 3 
0 6 


be upon the land to pay it. 


The Firſt Book of LAW. 35. 
In actions. En 


43. It pieldeth favour, when for 
the doing of it there is 


Ss 9 Necelity, 
8 expences ſhall firſt of all be diſ. Br. Exec, 173. 
charged by executors. Cor it, 47 29% 


A man may milk a cow that he bath by 
return irreplegiable z and that 1 is for the ne- 
cellity, 
A man in his own ce, for the ne- 4E. 6. 19. 
cellicy of the ſaving his life, and a champion * Hi. 4 
in a writ of right, for the neceſſity of trial, Poſt. 39. 


may Kill another. 


tabicher Nr 
necein «+. Conformity which is a kind of 


2 op be Sia, though no man Co. Lit. 144. 4. 


153, 201, 202. 


Where an infant in ward marrieth him- Br. For. mar. 13, 
ſelf; yet, to have the forfeiture of the mar- 5. Lite 79-b, 
71. the lord muſt tender him one. 05 


that pleadeth in the avoidance of a 4oE. 3. 2 * 5 
fine, that the parties to the fine had no- — 1 Dy. HT 


thing, muſt ſhew who had. _——— | 
Bar it is not traverſable, but only ſhewed — 1 


for conformity. £ - IS 523, 524 
Lutw. 7608, c. 


45. Of colour. | Hy Co. Read. on 


| Fines 17 
D 2 b If Wan. «505, ke, 


ſtate's ſit eftate, 3 te the berate of dtributions, : 
2 Vern. 710. t Wms. = 5h 34%, 486 Walle v. Hodfon, in 
. 24 Jan, 27 


— 
— 
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@E 3-28. If the heir endow the anceſtor's wife, 
_ though ſhe were not dowable, yet ſhe ſhall 
175 hold in dower. . 

22 Aff. pl. 64. Where a court hath no colour to hold 
plea (as a court baron of land not holden 

of the manor) all is void. ; 

But where there is cotour (as if a court 

baron hold plea of land within the manor) 


though it be by plaint, where it ſhould be 


by writ original; yet the judgment rendred 
is only voidable by writ of error. 

A woman grants a reverſion, and mar- 
ries with the grantee: if the tenant pay him 
the rent generally, it is no attornment, for 
he hath colour to pay it him, as ſeiſed in 
the right of his wife, 3/50 


46. It wizeth aks in law higher 


than thoſe that are done by the party. 


49 E. 3. . Upon the grant of a rent the tenant can- 
| not attorn, nor put the grantee in poſſeſ- 
ſion by an ox or ſuch like, becauſe it is an- 
other thing; but upon the recovery of rent 
„ „ YE” Eons 
Lite. Parceners may compel partition, fo can- 
Pat 202, 253. not jointenants, nor tenants in common . 
oem: For equality of partition among coparce- 
234. b. ners, a rent granted ſhall be a fee ſimple, 
ag A. pt. 13. without words (heirs), and iſſuing out of the 
rg lands, without ſo expreſſing it in the grant. 
2H. 3. 35 Alſo things that otherwiſe cannot, yy 
44 | paſs 


$ - 


Dy. 152. Co. 

Lit. 34. b. 169. a. 
Hob, 153. Salk. 
467. 8 temp. 
W. 3. 200, 201. 


* At the common law, if one jointenant had diſſeiſed his 
companion, who thereupon brought an aflize and recovered ; 


it, that he ſhould hold in ſeveralty; ſo the one might have 
uſurped the profits againſt the other. Co. Lit. 187. a. 
Eliz. 742, 759, $02, 803. Lutw, 1018. But in conſideration 
of theſe inconveniencies, the parliament has now given a general 

Fo / "writ 


yet the court could not give judgment, though the party prayed. - 


Q ma FpRuyW 


. 


ee e 


ſhall not toll the entry of the diſſeiſee. fie 189 


. wilt de partitione faciends, as well to jointeniuts and tenants ln 
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paſs without deed; as a rent, reverſion, ſeig- (b) e 
niory, way, avowſon, compoſition to preſent (a) 28 H. "tas 5 
by turn. | Fa Eos 2h ; 

Parceners may have a quare imptdit one F. N. B. 34. 
againſt another (that is, the eldeſt daughter Mmm 
may have it againſt the reſt, if ſhe be di- . 
ſturbed of her preſentment). 

So cannot jointenants, nor tenants in 


Common. 


46. It reputeth that men will al- 
ways deal fo2 their own beſt advan⸗ 
tage, | 

And therefowe 


47. Belleveth againſt the party 0 
whatſoever is to his own pꝛejudice. : 


Foz the time of doing things: 
It countenanceth moze 


43: Things done in time of peace, 
than in time of war. 


A diſſeiſin and deſcent in time of war Litt. 95. 


Uſurpation in time of war gaineth no . 
poſſeſſion; but the other may have an affize Preitnment a. 


of darrein preſentment (that notwithſtand- F. N. B. 31. I. 


ing) if his anceſtor preſented laſt before. 1 


R D 3 49. 


9 


common, as to coparceners, 31 Hf. 9. g. 1. 32 H. 8. c. 32. 
3 9 W. 3. c. 31. 3 & 4 Ann, c. 18. 4 & 5 Ann, c. 16. 
1. 27. 7 Ann. e. 28. | a 
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49. Things done in the day moze 


than in the night. 


Mar. Pl. 172. b. Rent payable at a day, the party hath all 
Co. Tir 202+2+ the day till nigbr to pay it; but if it be a 


. x Saund. 287. 


Salk. 573. great ſum, as 5007. or 1000/7. he muſt be 


Wm. 177. ready as long before the ſun ſet, as the 
money may be told, for the other is not 
bound to tell it in the night. 


Co. Lit. 142. A man muſt not diſtrain in the night- 


s Vern. 332. time for rent behind. 


- Where things are fit to be ſtraitened 
to a time, it eſteemeth (accozding. 


to the nature of the things) 


50. Sometimes a whole day ſuffi 
cient, oy 


| 1 Hale's Hiſt. Where goods are loſt in war, and reco- | 


P. C. 162, 163. vered from the enemy by another of the 
king's ſubjects, the owner ſnall have them 


again, if he make freſh ſuit before the ſun 


ſet, elſe not. | 
51. Sometimes a whole year, 
The lord loſeth his villain for ever, if a 


* 


villain flee into ancient demeſne, and there 
continue a year and a day without claim of 


the lord. 


V. oo. Lit. 262... Recovery in a writ of right, Md fines 


254. b. 306,373. executed, bind all perſons though they have 
| right, that lay T to their claim within a 
er. | +: The 


i 
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The king cannot grant a protection to Co. Lit. 130. b. 
endure longer than a year. 


52. The third offence it effeemeth 


| moze heinous. 


The third writ not returned by the ſhe- v. Hk. r. o. 
riff, is a contempt, whereupon an attach⸗ 
ment lieth. 


Political precepts follow. 
The law favoureth 
53. Things fox the commonweal, 


A man may juſtify the doing of a wrong g 
in things that ſound for the common- Ame 35- 
weal. | | 

As in time of war to make bulwarks in 
another man's ſoil without licence; to raze 
one's houſe on fire, in ſafeguard of the 


x 


| neighbours houſes, 


A ſheriff may break open the doors of 2 Hawk. P. O. 
one's houſe to take a felon, but not to ſerve . 
a capias in an action of debt or treſpaſs, for 
that is a particular caſe, and not for the 


commonweal. Ny 


Fiſhermen may juſtify their coming upon 8E. 4. 18. b. 
the land adjoining to the ſea, to dry their . 32. b. 
nets, for fiſhing is for the commonwealth 
and ſuſtenance of all the realm. | 

A millſtone that is lifted up to be picked 3 25. 
and beaten, cannot be diſtrained, for it gas. 368. 


5 Plowd. f. 2. 
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* remains parcel of the mill, which is a thing 


for the commonwealth. 


* Things brought into an inn or fair, or 


Dr. ki . market, or cloth lying in a taylor's ſhop, or 
2 Veot. 30. a a horſe that is a ſhoeing, ſhall not be di- 
6 Vo > 5 ſtrained, 

Salk. 249, 250. 
Publick quiet. 
And therefoze 
54. Common erro2 goeth foz a law. 
2R. 3. 7 An acquittance made by a mayor in his 


3: Beedle . own name only (where the town is incor. 
1 Wms. porate by the name of mayor, ſheriff and 


burgeſſes) ſhall be allowed for good, if there 


be an hundred precedents and more of like 
acquittances; and that is for common quiet- 

neſs. 
Manxel's caſe, 
unto an eſtate tail or no, is not to be diſ- 
puted, becauſe a great part of the inheri- 


tance of the realm doth depend upon it. 
Ok this kind are thoſe oeconomicks. 


The husband and the wife are one 5 


perſon, 
And therefo2e 


The wife is of the ſame condition 


4 | _ her husband. L 
| e : Frank, 


* 


Whether a common recovery be a bar 


Frank, if he be free, denizen, if he be an „ B. 78. 5 
Engliſhman, though ſhe were a neif before, Ace per Br, 
or an alien born. Denizen 2. 


55. They cannot ſue one another, 
02 make any grant one unto the other, 
02 ſuch like. | | 

If the (a) woman marry with her obligor, (a) 22H. 7. 
the debt is extinct, and ſhe ſhall never have 
action againſt the co-obligor (if another 
were bound with him) becauſe the ſuit 
againſt her huſband by inter-marriage was 
ſuſpended ; and therefore being a perſonal 
action, and ſuſpended againſt one, it is diſ- 
charged agaiaſt both. 5 5 

So if a feme ſole bail goods to one, and 


marry with the bailee “. 1 
Likewiſe the huſband cannot infeoff his Park. 40. 


Co. Lit. $2. a. 


wife; but upon a feoffment made unto her 187. b. 
by a ſtranger, he may deliver ſeiſin unto 
her by letter of attorney, for thereby him- 
ſelf giveth nothing. 

56. Upon a joint purchaſe during 
the coverture, either of them takety 
the whole. - e 

If the huſband alien land, &c. ſo given, 39H. 6. 45. 
ſhe ſhall recover the whole in a cui in viia Jud. 6g. 
after his death, and the warranty of one of 
them, or his anceſtors, is a bar of the 


whole againſt them both, | 


And if a feoffment be made to the huſ- Littlet. 65. 
band and wife, and a third perſon, the — = 


third 


* Becauſe the marriage is a gift in law to the huſband of all 
the wife's perſonalties ; but where a man gave a bond to his in- 
tended wife to leave her ſa. much money, in caſg ſhe ſurvived 
him, though the marriage is an extinguiſhment of the debt at 
law, the court of chancery has revived it as a marriage agree- 
ment, Carth. 511. Salk. 325. 1 Chan, Ca. af, 117. 2 Vent. 

343+ 2 Vern, 290, 480, Prec. Chan, 237, 2 Wms. 243. 
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| third perſon taketh one moiety, and the 
huſband and wife the other moiety, + 


The husband is the woman's head; 
And therefoze 
58. All the hath is her busband . 


en e perſonal things ſhe hath are merely 


his; but real things, whether land, rents, 
&c. or chattels real, and things in action, 
he hath only in her right; yet ſo as of 
real chattels and things in action he may 
diſpoſe at his pleaſure, and ſhall have the 
real chattels, if he over live: of things in 
action herſelf may diſpoſe by will. 
Lite. x. 148. If renant in tail infeoff a woman and die, 
Co. Lit. 202. b. and his iſſue within age take her to wife, he 
ſhall be remitted, and the woman now hath 
nothing; for he cannot ſue any formedon 
in this caſe, unleſs he will ſue againſt him- 
| ſelf, becauſe by the inter- marriage NA 
is ſeiſed in het right, 


14 Elis. Pl. 418. If one chat hath a leaſe for years, grant 


his term to a feme covert, and another; or 
if a feme ſole and another be jointenants 
for years, and ſhe take a huſband, yet the 
eſtate of the feme and jointure doth con- 
' tinue, ſo as the ſurvivor of the wife, or 
of the other, ſhall have the whole: and if 
a ſtranger ouſt them, her huſband and ſhe 
muſt join in an ejeftione firme, and the 
feme ſhall have * as well as the 

| huſband 3 

* 13 
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buſband: And (a) in pleading he may gy (3) 1 
That they are poſſeſſed in her right. Nei- - 
ther can the huſband,. where the wife hath 
a term for years, ber deviſe it to another 14 Elis. Pl. 419. 
by his will (for ſhe hath an eſtate in it be- 
fore and at the time of his death, which 
preventeth the deviſee) or grant a rent 
charge out of it, for ſhe ſurviving is re- 14 Elis. PL ibid. 
mitted to the term, and therefore ſhall 
avoid the charge, bur by an expreſs act he 
might in his life time have given it away. 

But if a woman having Chattels perſonal 
take a huſband, the law diveſteth the pro- 
perty out of her, and veſteth it in her huſ- 
band only. : 

And if goods be given to a feme covert, 
and another, the jointure is ſtraightway ſe- 
vered, and the huſband and the other are , H. 2. 29. 
tenants in common; and the executors of 
the huſband, ſhall have all the goods that 
were his wife's. 

But in an action of debt upon arrearages 3 
of an account (where one was receiver to 
the feme whilſt ſhe was ſole) they both muſt 
join, and that although the auditors were 
aſſigned during the coverture for the very 
cauſe of action, that is, the receipt (where- 
unto the aſſſgnment of auditors is but a 
thing purſuant) was in her right; yet the 7 H. 6. x. 
huſband*s releaſe of an obligation made to 
the feme, or where goods were taken from 
her whilft ſhe was ſole, ſhall be good 
againſt the wife if he die, But if he 
die without making ſuch a releaſe, ne 


ü El. Pl. _ 


Oo. Lit. 352. I | 
1386. 4. 357. a 
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; ſhall have an aclion upon the obligation, 


and not the executors of the huſband: 
Likewiſe the wife ſurviving, or her execu- 
tors if ſhe die, ſhall have thoſe things in 
action, and not the huſband ; or ſhe may 
make her huſband her executor, and then 
he ſhall recover them to her uſe. But a 


. leaſe for years, which the wife hath, ſhall 


be the huſband's, if ſhe die before him; 
for that is a Ny" in poſſeſſion and not in 
action. 


59. Per will is become his "Mm 
and ſubjef unto it, 


* ſhe taketh nothing unleſs her huſband wil 


| 1 and where one is bound to enfeoff 


huſband and wife, the huſband's. refuſal 


is the refuſal of them both; but where the 


huſband and wife are joint purchaſors, the 
huſhand may make a feoffment and livery 
upon the land, which ſhall work a diſcon- 
tinuance, though the. wife be in preſence 


upon the land, and will not agree. If 


they bargain and fell the wife's land by In- 
denture, and the vendee grant unto them 
for the ſame a yearly rent, her acceptance 


of this rent, after her huſband's death, 
doth not bar her of the land, although he 
acceptance be an agreement to the bargain, 
but the bargain being but a contract, is 
the bargain of the huſband only, 'and not 
of che wife: if ſhe make a releaſe, obliga- 

| tion, 


Upon a feoffment to a feme covert, 
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tion, or ſuch like, it is meerly void, - If 
both her huſband and ſhe bail goods to one, 


they ſhall not join in an action of detinue, 
for it is only his bailment, and void as unto 


her. In an accompt upon a receipt, by 


the hand of the plaintiff's wife, the defen- 


dant may wage his law; hereupon it is that 
the wife can never anſwer in any action 


: without her huſband. And if in an action 


of treſpaſs againſt them, the wife come 
in by cepi corpus, and the huſband doth 
not appear, ſhe muſt be let at large without 
any mainpriſe till her · huſband do appear; 


45 


but he appearing, may anſwer without her, Co. Lit. 130. b 


therefore a protection caſt by the huſband 
ſerveth for the wife alſo, becauſe ſhe cannot 
anſwer without him. | 


Laſt come the mozal rules. 
60. The law favoureth right. - 


When two are in a . or 1 te- Sar 158. 


nements, and one lay claim by one title, 
the other by another title, the law ad- 


judgeth him in poſſeſſion that hath the right 


to have che tenements. 


And therefore. 


61. Sutrvierh! things agatnit ide 


pinciples of law, rather than a 
man to be without his remedy, | 


| Nas 


., 
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Co. Lit, nas. A man that is outlawed” may bring an 
| aRtion- to reverſe it, and outlawry there is 
4 no plea, 

F.N.B. 6g.b. The tenant ſhall have ar levin againſt 
the lord that did wrongfully diftrain, 
though the beaſts be come back to him- 

ſelf, becauſe he can have no action of tref- 
paſs againſt "=" 

1 Kk. 2. 1. A man (after that judgment is paſſed 

gagainſt him) ſhall plead againſt the king a 
charter of pardon, or any ſuch thing done 
mean betwixt the verdict and the judgment, 
becauſe. againſt the king he can have no 
audits guerela. Otherwiſe it is againſt a 
ee perſon. | 


pateth wong. 


| mm — TR 
Yelr. 141, 142. 62. No man ſhalt take a benefit ol 


= bis own wong. 
: 6 ler. 60. A man is bound to appear before hs 


208, b. 23. . Juſtices at a certain day, at which day he 
is in priſon at the party's fuit, ſo as he can- 
EP not come, the bond is ſaved. Otherwiſe 
it is if he were in priſon for felony, or 
-_ other miſdemeanor, for that 1 is his own 

ault. 

27 H. 8. 11. 4 An infant's appeal ſhall not f till his 
—— age, for the defendant ſhall aok have 
advantage of his own wrong, 
13H, 7. 1. One 1 in execution ſcapes, and the Gaoler 

gets 


228 
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gets him again, the party if he will, may 
have him to remain in execution for him 
ſill, for the eſcape is his own wrong. 
And therefoee, 
63. Df itſelf p2ejudiceth no man. 
If a feoffment be made to two jointly, 48 k. 3. 17. 


one of them cannot deraign the warranty 
without the other. Tet if a villain and 


another purchaſe jointly, and the lord of 
the villain enter into a moiety, he may de- 


raign the warranty alone, for his moiety : 
for there the ſeverance groweth by act in 
1 | „ | 132 B. 4% 

He that miſdemeaneth authority, that 11 H. 4. 76. 
law giveth him (as if one come into a ta- C. C. 26 
vern, and will not go out in ſeaſonable 6 Mod. 70. 215, 
time; or diſtrain for rent, and kill the di- rg. w. 4 l. 
ſtreſſe) ſhall be a wrong doer ab initio, el. 1. c. 3. 

Otherwiſe it is, if he miſdemean an au- . © 16. 
thority that another giveth him. As if IC . 
lend my horſe to one to ride to Zort, and 
he ride further, yet the riding to 7ork ſhall 
not be unlawful. Nor a general action of 
treſpaſs lieth not againſt him upon an ac- 
cord upon the caſe, 8 i OS 


Elpectally fo2 things that cannot be 


_ imputed to his own folly, 


The lord chancellor's ſervant implead- 35 H. 6. 3. 
ed at the common law, claimeth privilege 
of the chancery; and before it he diſcuſ- 


5 Co. 13. b. 


33 H. 8. Br. 


| 2 Mar, Fl. 128. 


4 E. 6. 46. 
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ſed whether he ſhall have it or no, the lord 


chancellor dieth; yet his privilege is al. 


lowable ſtill, for the act of the court to ad- 
viſe of it, ſhall not prejudice him. 

Of rent a man ſhall have an eje&tment 
of ward before ſeiſin, for the law count- 
eth him in ſeiſin, in as much as he cannot 
have it before the day. Other wiſe it is of 


land. 


And therefoze 


64. Dyiveth not a man to ſhew 
10 ** by interdment he TR 
eth not. 


A man may plead that he was choſen 
knight for the ſhire by the greateſt num- 


ww 4 


ber, without ſhewing the number: for the 


election may be by voices, or hands, or in 


other ſort; hard to diſcern the certain num- 
ber, and yet eaſy to ſee who had the greater 
2 er - 


One bound in an obligation to ſerve J. $. 
for ſeven years, in omnibus mandatis ejus li- 
citis, ſhall plead that he did ſerve them law- 
fully, without ſhewing what ſervice or in 
what commandment: for no ſervant can re- 
member all. 

A man may aver a thing to be done by 


. covin, without ſhewing how the covin was: 


for covin is a ſecret thing contrived be- 
tween two or three, to the prejudice of 


ö Ern 
Truth, 
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” 55 311. I 1 Cruth. | NR 
and theretore 

6. 1 disfavoureth 
- Fraud and covin. 


156 2 woman that hath good title of 4 18 H. 8. f, 
canſe' J. S. to diſſeiſe the tenant of the land, 
and recovereth her dower againſt J. S. yet 
this is no good eitate of dower in her, for 
ſue is privy to an unlawful act, ien ſhould 
be the means of her eſtate. in ene 


66. Uncertain, wher auth s 
Inveigted. 1 5 ar | 


Pas Vary grants all his trees: a . 15m 1 Mar. Dy. 92; 


1 * 


5 acre, that may reaſonably be ſpa- be, Il. 45: b. 


red ; this is i vdid grant, unleſs it be referred #6. 15 
bas «third peri Joey what may be? Ve. 2 1 
If two: — writs of 1c one ſelf 12 Manxel's caſe, 
thing againſt one ſelf ſame man, be return- OY 
ed: at de For e _ tall abate, | | 


11 the'® writ! hangs he; lan: or 11 F. 4. 2. 
other ſpecialty i in name, ſirname, or ſuch; th 4" 26. bs 
like, in an action of debt or annuity ** | 
brought upon it; or the court vary from s E. 4. a. b. 
the writ, As in an action of debt of 2067; 
vat declare but A. debt . 122 n ' 

a te. 


. * . 
: ; i f 4 
« ; ; 5 ; 
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F 4 4 - 2 
„ 2 -4 
- q bs - 
* 
* 


* Ko 
WW — — — — —— 
* „ We 
* 1 4 " K 


8 The Firſt Book of LAW. 
Wen gl: An (a) eſſoin or (b) 8 varying 
(e) 7 H. 6. 23. from the original writ im the quantity of 
1 the tenancy, or the name of the party, 
Co. Lit. 230, 231. ſhall be quaſhed: and the chancellor's ſer- 
vant bringing a writ of privilege varying 
from the original writ (as if the original be 
a writ of treſpaſs, and the privilege in pla- 
cito debiti, or the original an action of debt 
of 441. and the writ of privilege in placito 
Poſt. 391. ce. Departure alſo when one fortifieth not * 
the matter of his plea that went before, but 
cometh in with a new matter, is a kind of 
variance, and maketh the plea naught. As if 
the rejojncer be a matter puiſne underneath 
the matter of his bar, and not above, and 
going before it: as in an action of treſpaſs, 


_ the defendant pleadeth a diſcent unto him of 
bdbhe land; the plaintiff faith, that after the 
25 diſeent the defendant infeoffed him: now if 


the defendant rejoin, that the feoffment was 
upon condition, and he entred for the con- 
dition broken; this is a departure: for the 
matter of the bar (that is, the diſcent) is be- 

fore the matter of the rejoinder, that is to 

ſay, the entry for the condition broken, 
whereby the feoffment is avoided. So if in 

aan aſſize the defendant pleadeth the feoff- 
ment of I. S. and the plaintiff make title to 


himſelf by diſcent, and that he was diſſeiſed 


by 


; „Vaughan v. Brown, in B. R. Hill. 12 Geo; 2. On an action 


of debt brought againſt the defendant as 9 he pleaded, 
that he had recovered 2407. by judgment, &c. et nul aſſets ultra; 
the- plaintiff replied, that the defendant was only executor de 
ſon tort ; the defendant, after the [aft continuance by way of plea, 


rejoined, that he had taken out letters of adminiſtration, where- 
upon the plaintiff demur' d; and tho” /it wa objecteꝗ that this 
Was. a departure, yet the court held iy well enough, for the de- 
fence made by the plea is in order 0 juſtify by way of retainer ; 


and when the plaintiff by his replication diſcloſes that the de- 


fendant 


ms 
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by J. S. who infeoffed the defendant; or that 
he infeoffed 7. S. upon condition, who brake 
the condition, and afterwards infeoffed the 
defendant, c. Now if the defendant fay, 
that after the diſſeiſin (or condition broken) 

and after the feofftrient of I. S. to the defen- 
dant, the plaintiff did releaſe to the defen- 
dant, or confirm the ſtate of the defendant, 
this is a departure, for tat is a matter that 
roweth after the feoffmefit pleaded in bar, 
ut if he plead ſuch a releaſe or confirmation 
from the plaintiff to J. S. that is no depar- 
re; for it is a matter before the feoffment, 
bin an action of treſpaſs for goods, if the 
fefenidant entitle himſelf by the gift of J. S. 
and the plaintiff faith that himſelf was poſſeſ- 
fe tilt J. S. took them from him and gave 
them to the defendant. Now the bow es 
ny fay, that after the taking, the plainti 
gave them to I. S. who gave them to the de- 
fendant: for although the defendant might 
have pleaded theſe things ar the beginning, 
yet, in as much as it is purſuing, and fortifieth 
his bar, and no puiſne matter underneath the 
title of his bar, but eign, and above the mat- 
ter of his bar, therefore it. is no departure. 
So a plea io a bar which is intendible at the 
common law, cannot be maintained by a 
matter of cuſtom. or by ſtatute law. As in 
an aſſize the tenant pleadeth in bar a deviſe 
unto himſelf of the being deviſable by 
. . the 


fendant is · 4 tortious executor, which defeats his right of retainer, 
becauſe he cannot take any advantage of his own, wrong, of 
intermeddling without authority; the rejoinder, that after the 
laſt continuande he became lawful adminiſtrator, which pu 
the wrongful executorſhip' by its relation to the death of t 
inteſtate, 1 it cannot abare' the plaintiff s writ; yet if 
enables che deferidutit to retaln, and ele is not incor 


ſtent With his former piu, of a tbavey of it, but rather a &. 
terce of it; and accordingly gave judgment for the defendant, 


—— 2 
il * 
* £5 
E 
(G)) . \ 
* 


D . 
& *s 
* 


21 E. 4. 36. 


IE. 4. 29. 


11 H. 7. 21. b. 
Co. Lit. 303. 


4 An. cap. 16. 
ſect. 4, 5+ 


viſor was within age at the time of the de- 
viſee. Now if the tenant ſay, that by the cu- 


The Firſt Book of LAW. 
the cuſtom : the plaintiff faich, that the de- 


ſtom there, an infant of fifteen years of age 
may make a deviſe z this is a departure: for 
the cuſtom pleaded 1 in bar ſhall be intended of 
thoſe that may make a deviſe by the. common 
law. So if in an action of treſpaſs the defen- 
dant plead in bar a leaſe for fifty, years from 


a houſe of religion, and the plaintiff a avoid it, 


by reaſon it was made within à year, before 
the diffolution, and fo void by the ſtatute 
31 H. 8. Now if the defendant will alledge, 
that by the ſame ſtatute it is provided, *thaf 
all ſuch leaſes ſhall be good for 21 years, and 
ſo maintain the leaſe to be good for ſo many 
yeats, this is a departure. Or if one plead a 
fine, and that being avoided becauſe the par- 
ties to the fine had hothing, will maintain 
the fine to be good by the ſtatute 1 K. g. be- 
cauſe he that levied the fine was ceſtt 11 uſe. 


65. Contrariety. 


An obligation is made ſobvendum nunguam. 
This folvendum is void, and the thing pre- 
E „ 


"4. bd to B. ſelvendum eidem A. 


This is a good obligation, and the folven- 
dum void; for the plaintiff may declare up- 
on a ſolvendum to himſelf *. 

Ina treſpaſs de domo frabta & muris ejuſdem 


domus fractis; the defendant cannot plead 


1. guilty to the breaking of the _— and 


uſtify 


©. 


- 80 on a bond for payment of money, conditioned that if the 


obligor fails in nt, the obligation ſhall be vnd; this ſhall 


be conſtrued againſt the ſenſe of the words, becauſe. they are re- 


Pugaant to the nature and intention of the compact. 1 Sid. 105, 


456, n 2 Saund. * | 3 2 Mod. 800 


D ˙·’üwLwr- d ̃ ²vL. Ä . 


if 
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juſtify the breaking of the walls; for the 2 
houſe and walls are all one, and he cannot 
of the ſame thing both juſtify and plead Not 
guilty; for by the juſtification he acknow- 
ledgeth himſelf guilty; fo one is contrary to 
another. 125 

A feoffment in fee is made of two acres, ., M. 
unto two men habendum one acre to one man, v. Lit. 4 ugh 
and the other acre to the other man; this is 5% b. 253-0: 
a void hatendum, for the premiſes give him Hob. x72. 
an intereſt through both acres, and the ha- 1 Was 18 14. 
bendum excludeth him from having any thing Ty 
to do in one. | | | 

A leaſe of a manor excepting the ſervices, 8% Ct. 47. x. | 
the exception is void; for it is parcel of the 171. CO 
thing ler. : =: 


- 


| And therefoze 
69. It will not dzive a man to ju- 
ſtify that he goeth about to defeat. 
He that bringeth an aſſize of the maſter- 10 H. 7. 3. 
ſhip of a chapel againſt 7. S. ſhall not need 
to name J. S. the maſter of the chapel, be- 


| caule the plaintiff is to diſprove his intereſt. 


Diligence. 
And therefoꝛe 
70. It hateehy - 
Polly and Negligence. 
After a recovery in a writ of right, if a FE 3. 222, 
ſtranger that hath right, lay not to his claim co. Li. 254, 
within a year and a day, he is barred for 255, 256. 
ever; for vigilantibus & non dormientibus ju- 
re fh Tl. 
1 A diſcent 


54 The Firſt Book of LAW, 
Lit. 95: A diſcent caſt during the coverture (where 


- 353+ b. 


feme ſole be diffeiſed, and then taketh a 
huſband, there a diſcent during the cover- 
ture taketh away her entry: for it was her 
folly to take ſuch a huſband that entered not 
in time. 5 | 
Speeding of mens cauſes. 
And theretoze 
71. It hateth Delays. 
a H.6. 20h He that pleadeth a record in delay (as to 
Collit.124,134- prove the plaintiff excommunicate) muſt 
wid it ready to ſhew : otherwiſe it is, if he 
plead it in bar. | 
12 H. 7. 3. 


| 8 H. 7. 9. . 
ws good to every common intent *, 


72. Unnecegary circumſtances. 


SW 6-4. One that is in court ready to join with the 
 v. Pigot of Reco. defendant, may do it without proceſs; as the 
* vouchee the plaintiffs leſſor being prayed in 

aid of, when the defendant in a replevin 


lord paramount avoweth upon him: but 
Joinder in aid cannot be by attorney without 
proc * 4 = | 

: By the ſtatute 4 An. l 11. No — glen 


mall he received in any court of record, unleſs the party offer- 
ing fuch plea does by affidavit prove the truth thereof, or ſhew 


the ſoft of ſuch dilatory plea js tue. 


ag.. the wife is difſciſed) barreth her not of her 
entry after the huſband's death: but if a 


In dilatory pleas both defendants muſt join. 
A plea in bar that is dilatory, muſt be 


avoweth upon him, or the meſne when the 
one 


ſome probable matter to the court to induce them to: believe that 


my „„ 


Ono 5H =» = 


> 0 Guy 
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One that is a debtor to the king of re- 2 Fig. Hi, af 
N in the exchequer, if he be ſeen in the Reche. 1x7, 8 


court, may be brought in to anſwer without 


proceſs, 
75. Circuit of action. 


When a father infeoffeth his ſon and heir 7 caſe, 


with warranty, and dieth, Now the fon in a Co. Lit. 365. 
recipe brought againſt him, may vouch the Cai. Temp. 


3. 200. 


feoffee of his father; for the law will not Caf. Temp. 
ſuffer to vouch himſelf, and when he cometh An. 257, 152. 
in as vouchee, then to detaign the firſt war- 2 
ranty for the circuit of vouchee. 


Upon the grant of a ward with warranty, 


the defendant in a writ of right of ward, 
may rebut the plaintiff by that warranty, 
and ſhall not be driven to bring an action of 
covenant for avoiding circuity of action. 


So in an action of waſte upon a leaſe for 


years by deed. And in the ſame deed the 
leſſor granteth to the leſſee, that he ſhall not 


be impeached of waſte, the leſſee * lead 
this in an action of waſte. 5 


The law conſfrueth things 
- With equity and moderation. 
And therefoze. Hollis wx 
74 Reftratneth a general at, ik 


there be any miſchief 02 inconvent- 
ence in it. | 


"Tenant for life lets to 8 for life — 120. 
E 4 Without Ft. 73. 


Co. Lit; 42. 
331. » To 


co. Lit. 41. b. 
33. b. 
Co, Lit. 122. 8, 


Plowd. 35g. 


The Firſt Book of LAW. 
without expreſſing whoſe lives, it ſhall be 
taken for the leflor's own life; for elſe it 
were a forfeiture of his eſtate. 

A houſe that hath copyholds and de 
lands uſually occupied with, it, is let for 
years, with the lands appertaining; yet the 
copyholds paſs not without ſpecial naming; 
for then it were a forfeiture of them. 

A corody granted to one and his ſervant 


to ſit at his meſs, he cannot bring a ſervant 
that hath ſome filthy or noiſom diſeaſe. 


Eſtovers granted out of a manor, the 
grantee ſhall not cut down fruit trees. 

A common granted to one for all his 
beaſts, yet he ſhall not have common for 
goats, nor geeſe nor other beaſts, not com- 


monable. 


A feoffment of all his lands in the town 
of D. with common in omnibus terris ſuis, 
this common ſhall be intended in D. Os 
and not elſewhere. 


law itſelf. 


By abiidging. eing. « and taking 
away the ſeverity of it, and mollifying the 
hardneſs thereof. A moral virtue as Plow. 
den calleth, and may appear by Ariſtotle, 
who treating of it, defineth it, A certain 
correction of the law, wherein it is any ww 


: ms, becauſe * the el 7＋ t. 
Er" 


75. Moderateth the riinels of the 


* 
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It is no treſpaſs for a man to beat his ap- 
bees rice, which is reaſonable correction. 
No more is it to carry away a man's wife 
againſt his will, to a lawful end; as, to ſue 
a divorce againſt. her huſband, 'or- do have 
the 532 of _ before a juſtice of the 


A great part of the depth and learning 

of the law (if you go to the primitive rea- 

ſon of it) ſtandeth upon this and that other 

kind of equity that went before: of both 

which Plowden in that caſe diſcourſeth at Plowd. 1s 
arge, and well ſetteth forth the nature of 

them, ſo far as concerneth the interpreta- 

ſons of ſtatutes; but they have a further 

d more ſhining uſe in the expoſition of 

o mmon law itself, as in the caſcs before | 


"+ 
To the beſt. 


be? 7.7.4" And therefo2e 


76. Every ack to be lawful, when 
pas . to be lawful o 
If the leſſor come upon the ground, it 
ſhall be intended that he, came to ſee. if 
waſte were done. 
If the diſſeiſee come, it ſhall be taken 
that he meant to be remitted, _ 
In an action of treſpaſs, two iſſues are 11H. 7. 5, 
joined triable in two counties, one in Lon- | 
don, another in Middleſex only (without ſay- | To 
ing which of the iſſues it ſhould try ;) this 5 
ſhall be taken to try the iſſue in Middleſex 
only; for ſo the venire facias is lawful, and 
not 


r 
8 * 2 


Co. Li b. 
18 avowſon appendant, and no livery made, 


324. b. 
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not in both counties, which is againſt law; 
and therefore it is a 1 — of th 


Of law conſtructions that are natural. 


T8 far of rules dꝛawn from 
other ſciences. There follow 


thoſe that are pꝛoper to ourſelves, 


which we call law conffruttons ;- any 
are natural 02 feigned, | 


Ok the firſt 25 have two notable 


Law conftrueth things reaſonably; 


and therete 
77. With a reaſonable intent. 

A We by deed of a manor, with 
the avowſon paſſeth not; yet they may paſs 
without livery : but the meaning was, ine 


manor and it ſhould paſs together. | 
A bargain and fale of land, and a rever- 


ſion by. deed not inrolled ; the reverſion 


paſſeth not no more than the land, though 
the deed without inrolment may pais the 


rever- 


Q. = ale r wy = 


10 


2 


| tion) was to confirm 1 i, 
ney grant, 


The Firſt Book of LAW, 


reverſion: but it was meant they ſhould 


together. 
9 reciting by his deed, that where by 
preſcription he bath uſed to find à chaplain, 


| becauſe ſome controverſy hath grown of it, 


gram by the ſame deed to do it; this 


etermineth not the. preſcription, — the 


intent of the deed (reci fen the preſcrip- 


78. atcening ti to the eflett. 


59 


21H. 7. 5. 
Co. Lit. 304. b. 
302. 


not to amal a 


A deed delivered by an infant cannot be 2k. 6. 4. 
delivered again at his full age, for it took pre Ft 28. 


ſame effect before, and was but voidable. 
But a deed delivered by a feme covert, 
or a releaſe delivered to one that hath no- 


Ok in the land, may be delivered again, 
(viz, 


Perk. ſ. 154. 
Cro. = 446, 


447, 48 
g Co. 35 b. 36. 


when ſhe cometh to be ſole, or the 


to have ſamewhat in the land; for 


the rſt delivery was merely yoid, and took. 


no effect at all. 
So that 
He that cannot have the effeft 


of a ehing ſhall not have the thing 


itſelf, _ 


The king ſhall not be received upon de- Alte Pl, 353. 
fault of tenant for life; becauſe the demand S 16,997 


cannot have the effect of the receipt, wiz, 
to count againſt him, which none can do 
againſt the king, but to ſue him by Peri- 


tion. 


189. b. 190. a. 


Two abbots cannot be jointenants, for Litt. Co, Li. 


7 33 they Plowd. 239. 
” F. N. B. 32, 
2 Lev. 12. 
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they cannot have the effect of i it, which i k 
 furvivorſhip. 8 | 


vo, To the moſt validity. 


Co. Lit. 42, Ten in tail makes a leaſe for life; this 
La. 1 , ſtall be intended the leſlee's life. 

a An annuity granted pro confilio impen- 
. Lit, 204. a. dendo, or a feoffment ad erudiendum filium, 


or ad ſolvandum 10 5. is a condition without 


words conditional, _—_ elſe. the party 
hath no remedy. | 


And therefoze 


81. (hen many join in an at, it 
| maketh it his at that may do if, 


2 & 3 Fliz. An uſe limited to begin when one's wo: 
El. Lü. 0. b. fon is married by I. S. the ſon (bein 

 , ward to the king) is married by the 4 

and J. S. yet no uſe riſeth, for it 1 is the ſole 

: marriage of the king. 

Co. Lt. 4. . A patron of a church ſuffereth an uſur- 
pation by ſix months, and then grants an 
annuity. to J. S. till he do promote him to 

a benefice: after he and the uſurper join in 
a preſentment of J. S. yet the annuity is not 

determined. 


Littlet. The diffeiſce, * the heir of the diſtei- 5 


— 2 ſor, in by deſcent, make a feoffment by 

357. 3. 313. one deed and livery; this is the feoffment 
of the heir only, and confirmation of the 
* > 


3 Eh 


2. düben 


al 


© 


T2, 0.0 0.x-. 


1 
* * 
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83. When. two titles concur, the 
beſt is Nittrrep. 1 pol 


One i is diſſeiſed, and the difleifor — as Litlet 
land to the diſſeiſce for term of years, or at 337 
will; now if he enter, the law ſhall ay, Þ he 


is in of his ancient and beſt title, 


83. „Chinge to be done b um 
jath moſt gk i that 


An „ upon condition, that a, bell oE-4 4+ 4+ 


| ſhall be brought by. the obligee to the obli- Ss 


gor's houſe - (being a brafier) and there 1 Ler. 93. 
weighed and put in fires. and; then the 
obligor to make a tenor of it, unable wich 


other bells. _ 


The obligor _ weigh. it, and put it 
in fire (not being 17 who bp hal do 3 
for it belongs to his office, and | therefore 
he hath moſt ſkill co do it. » 

So upon condition that the obligee ſhall 


bring to the obligor's ſhop (being à tay lor) 


three yards of cloth, which ſhall be ſhapen, 
and the obligor to make the obligee a gown 
of it; the ohligor muſt ſhape it. 
A merchant agreeth with the king's col- 4E. 6. 15. 


| letors, that his merchandize ſhall be weigh- | 


ed at the king's beam, and the king ſhall 
have his ſubſidy as it riſeth; the collector 
muſt weigh i Wc: 
Iſſues joined. muſt be tried by them that Als. Pl. 230. b. 
have moſt ſkill, ( videlicet) an iſſue upon the 


law, by the juſtices learned in the law. , 
2 Atten- 


,—- 


Incum. 72, 87; 


„ The Fl Bek of L. AW. 
Littlet. 2 1. | Attendance u n the kin ( Scotland) in 
e cee, by 


Co. Lit. 74. 
wat forty days elcuage truſt) 
by certificate of the — marſhal. 


11 E. 4. 3. 6. Diſſeiſin of an office in the common 

e 
Mazers and Attomies attendant in in that 
—_ 


* dnn bun- „o; to o me pur 


'$ 
q 


1 2 P. & M. Leſſee for a years as a leaſe * 
Flow. on. ten years (16 begin preſently) upon condi- 
RO. * if ſoch a thing be not done; to be 
void thougli the fecond leaſe be void upon 


che condition reg: 2 yet the ſurretidet” re- 


maineth | 
10 H. 7. 22. A feolf ment upon e 60 be bol, 
av if is hack never been; yet the feoffee ſhall 
Have an action of treſpaſs (after tlie feof · 
for's entry for the condition broken) for 4 
treſpaſs done by the feoffor before,” 


05 One thing to ure os antother, 


p. "2 THe Lang ante 9 4 Woh G0 Mir. 


Co. Lit. 30. ED tates quas London habet; it'ſhall be intended 


the Hke: the leſſor infeofferh his leffee for 
life by dedi & conc ; this hall ina. 45 


| confirmation. | 
15H.7.7. One gratits the third prefenttnene to an 


W dy. 379: 2, advowſon, and dieth; his heir {half preſent 


The 


2 Ons g. . 2 2 0 c 


twice, and his wife ſhall have the third for 
her dower, and ſo the grantee ſhall have f 
but the fourthr, * ; , 


Lon 


the banks 


Te Firlt Book of LAW. 63 
The king pardoneth one the making of 376.4 a 
1 bridges this is only good for the _ - ©: 39, i, 255. 
but yet he muſt make the bridge, be 
the king's ſubjects have intereſt i in Fang 


86. in one thing all things purſit-| 
ant to be W 


pl * a laſs excepting 4 claſe, 4 K te 
wood, c. now the law giveth him a way _ 
to come to. it. / 

Where the king is to have mines, tho law 10 F. 3. 17. 


giveth him power to dig in the land. 


Upon a grant of trees the grantee, may 2-2. Her. 5. 
Ente "= land. to cut them To mom, 
and with his carriage to carry them through 2 Vent: 185. 
the land: and Nr of all one's fiſhes ; Lev. 30% 
in his 25 0 ny juſtify the coming upon Noi. . 149 

but not the digging of he 


a trench to * out the water to take the 


fiſn, for he may take them by nets, and 


other devices; but if there were no other 
1 1 8 e he en 5g 4 A: + ae tn 

. een again bim that TO 
doth them. 


wo nan comm 3 rent of z & Ab. & M. 
To ten ots in on gr * 3 & 164. v. 


twenty ſhillings, the grantee ſhall: have forty g2*;;. $6544 
ſhillings: but if, they reſerve twenty ſhil- 283, 201. b. 


lin gs upon, a leaſe, they ſhall have only one — ? 
renty ſhillings. | %%% — > 


? = 


One 
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2 M. rr. One bound to pay J. S. 20 J. citra fitum 


Co. 4.7 10. natalis Domini; it is no plea to ſay he; hath 
218. 6. paid it, but he. muſt, ſhew when, elſe it 


| ſhall be taken he paid it after the feaſt. 


And therekoze 
A man hall not qualify 0 


21H, 3. Sen. . The obligee hath: his debt ll Mi. 
H. abaelmas, "the debt is gone for ever. 


18 E. z. mais. A reverſion of three acres of land is - 
N . granted, the tenant attorns for one, it 3 a 
'** *- -*good attornment for all. en 
. Dy. 339 A parſon makes a leaſe for 40 years, the 
ER. patron and ordinary confirm it for 20; this (l 
. Long? confirmation for the whole 4⁰ 8 
"The conſtrufion which.otherwiſe law MW 
1 make, i ered "il tbe 175 p 
e 
5 89. Special agreement. eG 555 of ': 
70 E. 3. 5. Leſſee for years is excuſed for v ei | I 
Dr. 16:33 5+ the houſes be blown down by ſudde A 
Sy. 47-48 Or tempeſt; but in that caſe, if he cove- * 
L. Raym, 17. nant to krep reparations, an ew. of co- hy 
venant lieth. againſt him. : 4 


Park. 55. f. & Two jointenants 1 an acre of kan 
GY with another, they ſhould hold the land ta- D 


t. 5 
GL d. * a. ken in exchange Jointly ; but if they ex- he 
57 5 change to have that acre in common Be 6 
© tween Man! they ſhall be tenants in com- 7 
mon. 90. Op 
By the ſtatute 4 Ann. c. 16. f. 12. if the obligor, His heirs, ab: 
executors and adminiſtrators have, before the action brought, his 


paid to the obligee, his executors or adminiſtrators, the princi- 
pal and intereſt due by the condition of the bond, though ſuch 
payment was not friftly made according to the condition, yet 


it may be pleaded in bar of ſuch action, and ſhall be as effec- 
tual a bar thereof, as if the money had been paid at the day and 
place according to the condition, and had been ſo pleaded, 


th 


The Fitſt Book of LAW, =” 
90. Special wozds, | 
A leaſe reſerving a rent, the Wo of the 27 K, 8. rg. 


leſſor, after his death, ſhall have the rent; _ 9 
otherwiſe, if the leaſe be reſerving to the Went. 148, 162. 


8 2 Saund. 371. 
2 : 
A feoffinent i in fee to one and 125 heirs, 20 H. 3 
Dy. 41, b. 
with warranty to the feoffee 3 this warranty Cs. fir. d 
goerh not to the heir, 5 {41a fe 45. b. 


' 384. b. 385. bs % 
9r. Surplulage of wos. N 


The ordinary may refuſe him generally, 9E. F 
that demands his clergy, without ſhewing gl — — 
cauſe; but if he ſhew cauſe which our law 7; 2 Hawk. PL 
alloweth not, (as, becauſe he hath not his 
tonſure or ornamentum clericale, Ec.) he ſhall 
pay a fine, and yer be driven to take the 
* = ER" rome 

n a valure marit . an unt o a ten- 971. y.255-bc 
der of ae ih, and cunt the ten- Lit. 79, D 
der is traverſa ſe, if it were not before. 

An information upon a, ſtatute made 71055 ü 
ſuch a day, and the day miſtaken, is naught, P. C. 27e. 


though he need not to have recited the b 24h 48. 0 


152 an actiot of debt by > #.A parſon of Co. Lit. 304d. 
D. No ſuch town as D. is a good plea; yet 
he needed not to have named himſelf par- 
ſon of D. 

writ. of forging diverſa fatta S muni- 
menta, and count but of one, the writ ſhall 
abate; yet he needed not to have aid | in _ 
"ric but only faFum. 

F C H AP. 


* he] -” 
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CHA * 
Of fitions in law. 


v aber yr 8 Fained conftruition, which we 
6 call a fickion in law, is when in 
Coal, 60 6s, a ſimilitudinary ſoꝛt the law conſfru- 
2% %. eth a thing otherwiſe than it is in 
Pi Rec, , truth; and fs of the perſon, thing, 

action, and the circumſtances there 


of time and place. TE 2, 
Df the perſon, 


92. Things done by another, are 
as if they were done by one's keit. 


27 H. 8. 24. A promiſe to one's W in l 


Hed: 20. of a thing to be performed by the huſband, 


— — huſband upon his coming home 


1 Kod. 14 agree and perform the conſideration, he 


{ 


may plead this PRs to be made to him- 5 


„„ N 

| Codd. 360, 36. If my Erdal ſell my goods, ind I agree, 
SH H. I ſhall have an action of debt, ſuppoſing | he 
P. C. 668. bought N 


25 Elis. Earl or A leaſe for years is bade; and a letter o& 


8 attorney to deliver poſſeſſion to the leſſee, 
Se. if the attorney deliver poſſeſſion to the at - 


rorney of the leſſee, it is a good dn | 


and purſuing to his authority. 


4 * * 


* - * - . 
: * 
* - #5, ; 
do „ ; 
* * ; * s o oe * . 
4 
>» * 
I .” "a. Ll . 
4. > a” * 
5 . 
3 


c 
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Ok the thing we have theſe two rules, 


93. A thing that cometh in lieu ot 
another to be as if if were the Came, Tz 


One ſhall recover in value againſt the heir 18 H. 3. Rec, 


(upon the anceſtor's warranty) lands which . 36. 


the heir took in exchange for lands de- 
ſcended. | | 
A manor is given by fine, 4 by facias 43. 3. 12, 
lieth of a tenancy that afterwards eſcheated. 

If a manor deſcend to an heir within age, 6H. 4. 7, 
and after a tenancy eſcheateth, he ſhall | 
have his age of it in a precipe of the manor. 
it ſhall be aſſets by deſcent, and he may 
vouch of this tenancy, by reaſon of a war- 
ranty made of the manor, for the mane. 
cometh in lieu of the ſervices, 


94. A thing to be all one with that 
hereunto it doth amount. 


The maxim of a baſtard eigne is, that 14 H. 4 3 
the mulier puiſue muſt make an entry upon 
him, or elſe he gaineth the right; yet a 


continual claim made by the mulier puiſue 


deſtroyeth his right, for it acmounteth to an 
entry. / 
A leaſe for a thouſand days is a leaſe for 14H. 3. 23. 


Plowd. 522. 
A ſeaſe for years and a ; releaſe amounteth Brook. 
| Co. OY 193. by 
to a feoffment. . 
If a man licenſe one to occupy his land 5 H. 72. 2. 
for a year, this is a leaſe for a year, Hd. 18. 
l 4: Lev. 305. 
e K. 588. 


F 2 And 2 Mod. 87. 
| : | 1 Mod. 14. 


8. 


- 
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And therefor, —- 


95. f thing that ould not be vone, 


to be as if it were not done. — 


18e. Dj.363, One grants a rent charge, without ſaying 


Ci 145 pro ſe & heredibus, and dieth; the grantee - 


Co. Lit. 144,14 
6 Co. 58. b. 
Hob. 58. 


never chargeable: fo that upon the matter 


20 Eliz. Dy. | ba. 
Ante 65, : 


1 E. ö. Br. 18. 
Co. Lit, 215. a. 
264. 


the leaſe beginneth, and ſo before any rent 
be due, is no acceptance at all. 


231 Eliz. Pl. 563. 


. 


heir. 


26, So of a thing done in a time 


brings a writ of annuity againſt the heir, 
and hath judgment to recover; yet he 
may diftrain afterwards, for the heir was 


it makes no election. 


A man makes a leafe for years of a houſe 


with certain implements, reſerving a rent; 
the executors after the teſtator's death re- 
ceive the rent; yet it is no aſſets in their 
hands, for the whole rent belongeth to the 


that it ſhould not. 


A man ſeiſed in fee lets for ten years, 


and after ſelleth the land, and taketh ic 
back to kim and his wife, and then the 


huſband and wife let it for twenty years, 


reſerving a rent; the huſband. dieth, the 
wife accepts this rent during the firſt ten 
years: by this the fecond leafe is not af- 
firmed, for the acceptance of a rent before 


A matter pleaded or diſcloſed out of time 
and courſe, is as if it were not pleaded at 
all; as if one bring an action of debt upon 


ce» (2 1 6ſt CO: oY 
d : 


ww we FY (0 
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— * and count that the defendant 


was of full age at the time; the defendant 
ſhall not traverſe this, but only ſay he was 


within age, and the traverſe muſt come of 


the plaintiff's part, 


To the circumſtance of time b 
two rules pertain. 


Pꝛiozity of time is imagined in 


97. Done together, | 


One deviſeth a term for years to his fon, 21 Eliz, Pl, 540. 
and that the wife ſhall have it during the 
ſon's minority; this is firſt a deviſe to his 
wife, and after to the ſon, when he coweth 
of full age. 
One grants his nia of lands, and 
by the fame deed granteth a rent out of 


theſe lands to another, and delivereth the 


deed to both at one ſelf ſame time; yet it 
ſhall inure firſt as a grant of the rent to, 
the one, and then as a grant of the rever- 
ſion to the other. | 


98. bappening in an inſtant. 


A meſoalry deſcends to the tenant of the . H. Z. 11. a. 


This tenure with. 


land, though the meſnalty be at the ſame i its appendages of 


inſtane extinct, yet the tenant mall pay re- en ds 


lief if he be of full age, or be in ward if 12 Cr. 2. c. 24. 


he be within age, viz, where it is holden 


by knight? s ſervice. 


Land i is given to A. for the life & B. the 2 H. 4. 6. 
„ remain- 


Co. Lit. 4 1. b. 


$7. b. 288. a. 
oſt. 115. 


9 E. 4. 21. 
Co. Lit. 50. b. 
51. A. 


The Firſt Book of LAW. 
remainder to the right heirs of B. A. dieth, 
the remainder takes effect before any occu- 
pant 

A man exchangeth land for a rent- charge 
out of the ſame land; z this is good enough, 
though they be in an inſtant (whereby the 
Tent ſhould be drowned in the land) for the 
law accounteth the exchange of the land to 


5 de firſt perfected. 


Litt. 92. 
Co. Lit. 241. 2» 
244 As 


36 H. 6. 7. 


99. Things relating to a time kong 
befoze, be as if they were done im- 
mediately from that time. | 

When the wife is endowed by the Pei 
of her huſband's lands, ſhe ſhall. be faid to 
be in immediately from the huſband ; and 


therefore if the huſband were a diſſeiſor, and 


the heir in by deſcent, yet the diſſeiſee may 


enter upon the wife. 

Goods taken out of the poſſeſſion of an 
executor who refuſeth, and adminiſtration 
is committed to I. F. J. S. may have an ac- 


tion of treſpaſs, ſuppoſing they were taken. 


out of his poſſeſſion ; for he ſhall be faid 


an adminiſtrator from the very time of the 


death of the inteſtate, 


There rules ot common reaſon do 


many times croſs and encounter 


one another, which is the greateſt 
difficulty that we find in the argu⸗ 


ing ok our caſes; but to help this, 
the — ground is acco2ding to 


the tozmer rule.) 1 


100. 


% wa 29 Car. 2. e. 3. f. 12. . any eſtate pur auter vie ſhall be 


£ deviſable by a will in writing, figned by the party fo deviſing 


the ſame, or by ſome perſon in his preſence, and by his expreſs 
direction, atteſted and ſubſcribed in the preſence of the deviſor 


Is or more witneſſes ; - and if no ſuch deviſe thereof be 


made, 


I, 
1 
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100. Thoſe pꝛevail that carry the 


moe excellent and perfett reaſon with 
them, 


Tenant for life makes a leaſe for life with- co. Lit. 41. b. 


out naming whole life; this ſhall be intend- fit 110. b. 
ed for his own life, (Rule 74.) for elſe it 
were a wrong: but if a tenant in tail make Ht, 140. b. 


Li . 
ſuch a leaſe for life, this is a diſcontinuance, 33 


and for life of the grantee, (Rule 86.) for 
it is ſtrongeſt againſt the grantor, and moſt | 
beneficial for the grantee, 

Things executed where the huſband LIE Br, 
ſeiſed in the right of his wife, ſhall not be . 


avoided by divorce; as waſte committed, 


receipt of rent, wards, or preſentments that 
have fallen, gifts made of the wife's goods, 
c. Rule 39. Bur otherwiſe it is in mat- 
ters of inheritance; as if the huſband diſ- 
continue and charge the wife's lands, releaſe 
or manumile villains, &c. Rule 30, 
A feoffment is made with warranty, the zen 


Br. Gar. 27. 


feoffee dieth, having iſſue two daughters, Co. Lit. 174, 


who make partition of the land; this war- 373, 374+ 
ranty ſhall be divided notwithſtanding the 
partition, which is their own act, and there- 
fore not ſo much favoured, Rule 46. for 
the land cometh to them originally by act 
in law, that is by deſcent, Rule 5. 2 
If the chancellor die before his ſervant's 35 H. 6. 3. 
privilege diſcuſſed in bank, yet it ſhall be 
allowed, notwithſtanding the cauſe of his 
privilege now be gone, (contrary to Rule 3.) 
F 4 3 


8 made, the ſame ſhall be chargeable in the hands of the heir, 
if it ſhall come to him by reaſon of a ſpecial occupancy, as 
aſſets by deſcent, as in caſe of lands in fee fimple; and in caſe 


there be no ſpecial occupant thereof, it ſhall go ta the execu- 
tors or adminiſtrators of the party that had the eſtate thereof 


| bpvirtve of the grant, and ſhall be aſſets in their hands. 


72 


El. Dy. 264. b. 
85. oy. 46. b. 
a” Elis. 335 
279 Poph. 145 


4 Leon. 185. 
3 Bulſt. 164. 


21 H. 7. 5. 
Co. Lit. 142. a. 


- Park. 41. 


Moor 53. 


13 H. . 15. 


The Firſt Book of L AW. 
But the reaſon is, for that once he had 


Cauſe, and the act of a third perſon (that is 


to ſay, the court) ſhall not prejudice: him, 
where no foily was in. himſelf, Rule 63. 
The huſband poſſeſſed of a term in the 
right of his wife, maketh a leaſe of parcel, 
rendring a rent; the wife ſhall have the re- 
ſidue of the term, but not the rent, Rule g. 
notwithſtanding it come in lieu of the land, 


Rule 93. and be as it were an acceſſary unto 


it, Rule 2g. 
Things may be done in the night-time, 
notwithſtanding Rule 49. where there is a 
kind of neceſſity of doing them then, Rule 
44. as arbitrement made and delivered in 


writing, the laſt day after the ſun fer, is 


good enough; for judgments and arbitre- 
ments require long advice. 


So may goods be diſtrained in the night- 


time for damage feaſant. 


If one of the chapter infeoff dean and 


chapter, by that he himſelf ſhall take by 
his own livery, Rule 18. not wichſtanding 
Rule 20. 

A man may do an act to himſelf, not- 
withſtanding Rule 20. where the law cannot 
do otherwiſe, Rule 18. as a feme tenant 


in focage may endow -herſelf, an executor 


Co, Lit. 303. 


14 Eliz, Dy. 347. 


pay himſelf, Sc. Counts and declarations 
muſt be certain, Rule 66. yet things which 
contain a neceſſary implication are good 


enough, Rule 94. as in an &jefione firme, 
and count of a leaſe made by tenant for life, 


it ſufficeth to ſay, that the leſſor is yet ſeiſed, 


without alledging his life expreſiy. In an 


information upon the ſtatute af uſury, and 
count that the defendant rook per viam & 
medium 


U 


2 e .. 


* „E 2 2 — 


„ — 


& * ct 


2 (2 


3 
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medium corruptæ mutationis, where it ſhould 
be accommodationis; yet it i good enough. 

Corporal ſervice, as ſuit of court, Cc. 7 H. 4. 9- 
cannot be done by another, Rule 14. not- * — 8 
withſtanding Rule 92. | 

Matters of truſt or authority, Sc. cannot 
be granted over, becauſe being ſtrictly ta- 
ken, they are eſteemed to belong to the 
perſon, and therefore guided by Rule 1 5. 

Yet an office of {kill and diligence to one 
and his heirs may be granted over. 80 22 kus. 355. l. 
upon a letter of attorn ney = deliver ſeiſin to 

o the attorney of 4. 
for that upon the matter is a palſcibon de- 
livered to himſelf, Rule 21. 

Tenant in tail makes a feaffment with a5 Vis, Eel of 
warranty, and leaveth to deſcend a.rever: Co. Lit. 374. b 
ſion in fee-ſimple expectant upon an eſtate. 3 Ce. 1a. 
tail, which J. S. hath; this is no aſſets, for * — 286. 
it may be tolled by a common recovery, f Was. 253 
(and therefore the law eſteemeth it as if it 2 Wms. _ 
were ſo.) But it ſeemeth otherwiſe of a 
reverſion depending upon an eſtate-tail of 
land -which the iſſue himſelf hath, for is 
were the folly, of the iſſue in tail to LOW it 
olf, Rule 70. - 


CHAP. 


” 


j 
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CHAP. VI. 
of laws poſitive. ; 


* 


be ſo much of laws native. 


The law of nature and of reaſon, or the 
law of reaſon primary and ſecondary, with 
the rules framed and collected thereupon ; 


which three are as the ſun and the moon 


and the ſeven ſtars, to give light to all the 
Nele e of the world. | 


oſitive are laws kramed by their 
light; and from thence come the grounds 
and maxims of all common law: for that 
which we call common law is not a word 
new and ſtrange, or barbarous, and proper 


to ourſelves, and the law that we profeſs, 
as ſome unlearnedly would have it, but the 


right terry for all other laws. So Euripides 


mentioneth 


the common laws of Greece; and Plato _ 
define it, ſpeaking of 

the reaſoning faculty, 

ſaith he, 


which being taken up by the common con- 


ſent of a country, is called law, and anon 


he nameth it 


the golden and ſacred rule of her wh ich 
we call common law. The place is very 
| notable z 
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notable,” it openeth the original and firſt 
beginning of the common law, it ſheweth 


the antiquity of the name, in effect all one 


with that which ſince and by a later name 


is called Jus civile (quod quiſque populus ipſe 
fibi jus conſtituit, as Fuſtinian ſpeaketh); it 
teacheth common law to be nothing elſe 
but common reaſon: but what reaſon? not 


that which every one doth frame unto him- 


ſelf, but refined reaſon; Quæ cum adolevit 


atque perfecta eſt nominatur rite ſapientia, 
Tully ſaith, and as Plato hath it, when it 
cometh it to be opinio or decretum. 
How? . 1 
generally received by the conſent of all. 


Therefoze laws poſitive, which are 

directly contrary to the kozmer, 
: — _— foxce, and are no laws 
wa: - 1 e 


5 As thoſe which are contrary to the law 


of nature; ſuch was that of the Egyptians, 


to turn women to merchandize and com- 


monwealth affairs, and men to keep within 


doors; and of the Thracians, which ac- 


counted idleneſs an honeſt thing, and ſteal- 


ing very commendable. So if it were made 


a law, that men might commit adultery, 
forge falſe deeds, Sc. and this is manifeſt 
unto all men. But becauſe the law of rea- 
ſon is known only to ſuch as are able to 
judge aright, and that but imperfectly (as 
before was ſhewed) therefore here the caſe 


* 


U 
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is harder, what laws may be ſaid agreeable, 
and what repugnant thereunto; only in ge- 
neral (which is ſufficient for this place and 
- Purpoſe) it is truly ſaid, and all men muſt 
agree, that laws indeed repugnant to the 
law of reaſon, are as well void as thoſe that 
croſs the law of nature. 


234%, Poſitive laws are ſundyy and divers, 8 
[+ <  Accowding to the ſeveral and divers 
conſtitutions of particular places 
and countries. 8 | 


Such among the Jews were their politi- 
cals, delivered by Moſes, which, ſo far as | 
they be poſitive, bind us not unto them m_ 
ſuch were the ancient law of the Grecians; 
the Twelve tables and civil laws of the Ro- 
mant; and ſuch are the common laws 
of England; and almoſt ſo many people O/ 
fo many laws: and as thoſe laws are divers 
one from another, ſo one and the ſelf fame 
Jaws may be altered and changed in them- 
EE ſelves, ſo long as no alteration is permitted 
. againſt che two main laws of nature and 
= =_— . HTC 


Tr 
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_ CHAP. I 


of the c — law of 1 . 
of the parts of the realm, and of the 
| perſons in it: Y 13 N and 1 | 


gative. | 


DE common law of eg is: | 
a law uſed: time out mind, 
or by preſcription thzoughout the, 


realm. For to plead that there is a cuſ- A That. | 
tom among merchants throughout the — Kine 7 


realm, to aſſign licences over, is not good, 
inaſmuch as that which is current through- 
out the realm, is common law, not cuſ- 
tom. And under the name of the realm 


of England, it is Fo that a) Scotland pane 2, cont, 


and 
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—— ) 2 Mar. 29. and Wales (b) much leſs 0) Treland, are not 
n pro- included; neither is the main ſea, that is to 
ä = . beneath che low water mark, parcel of 
Aal ast bar ode The realm; for there the adimiral's juriſdic- 
2 — 1193. tion (which hath nothing to do of things 
far. 1 R.2. within the realm )-doth only meddle, and 

„ not the common law: but between the 

h water mark and -the-low water, mark, 

ere by ordinary and natural courſe the 

305. 1% fea ebbs and flows, the common law and 
the admiralty have huiſun imperium ; one 
upon the water, when it is full ſea, the 


other upon'the land, When it is an ebb. 


Statutes. 27 H. 8. cap. 26, incorpo- 
riterh Wales | into England. 


e) 12 . 2. . The whole realm is divided into 
(ep Li.. Conſue- ſeveral / £Qunties or ſhires; and theſe 
deen rations again into certain vills or towns; in 
— many of which, as alſo in divers ma- 
dem legem. nors, whereof. it cometh to ſpeak” after- 
wards. 
e) Lt. 46. 48s. There be ſpecial uſages time out 
ol mind altering the counnon "w_ 
which we call cuſtoms. : 


E * As] in Kent, the cuſtom of Mg "7 

I gs al the heirs males to inherit alike, and the 
8 vife not to loſe her dower, nor the heir his 
Wright's Ten. land, though the huſband or anceſtor. be. 
men hanged for felony. 


1, In London, if eee eee 
— the creditor before the day of payment may 


15755 arreſt him to find better ſurety. In many 


x Mod, 212. boroughs 
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boroughs, the youngeſt ſon to inherit all; 
the wife to have for her dower all her huſ- 
band's lands; the lands chere to be deviſa- 
ble by „ | : 


g county is. a part ok the realm, 
intirely governed: by one ſheriff under = 
the king, but all ſubject to the general go- © *? 
vernment of the realm; and therefore ever 
| county is as it were an intire body of itſelf, 
ſo that upon a feoffment of lands in-many 
towns in one county, livery of ſeiſin made Perk. . 227, 
in one parcel in any one of the towns inn "Lit. 253- 4 
the name of all, ſufficeth for all the lands Fig Jus feud. 
in all the other towns within the ſame ; — e | 
county: but upon a feoffment of, lands in | 2 
divers counties, there muſt be livery of ſei- 
ſn in every county. 
Alſo an exchange of lands in one and Lit. 13. 
the ſame county is good by parol; but in 2. * 
divers it muſt be by deed 1 | 
A man is driven to take notice of many 
things done in the ame county where he 
i, but not in another; as, if an action of 8 
debt be brought againſt an executor, he 0 . Dh 
may pay the aſſets which he hath in his 32 
hands to any other to whom the teſtator 40. 59 ES 
ſtood indebted, till notice of the action 3Mos, 115. 
brought againſt him, if the ſuit be in ano- 
ther county, but not if it be in the ſame 
county, for there he muſt take notice aaf the 
action at his peril. 
An inqueſt alſo ſhall not take notice of gte — 
7 things done in another county; but becauſe # 
4 all are under one general govern ment, yrs 
foro 


21 H. 6. 51. 


9E. 4+ 40. 


„ executor, who pleadeth Ne ungue adminiſt. 
And givech in — of gift made 
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for 


trieth- the principal may take notice of a 


thing acceſſary, though it be in another 


ſhire; as in an action of treſpaſs, if the 
defendant plead an afbitrement in a foreign 


county, ' 4d iſſue be taken upon it, and 
found for the plaintiff, the jury there muſt 


aſſeſs damages for the . done in the 
other on 
Likewiſe in an nas of debt againſt an 


une him by: the teſtator in his life-time in 
another county, the jury muſt find it upon 


18 H. 6. 12. 


2 2 Hale Hit. 
. n 75, . ſome countries they 


of attaint. So- of à releaſe pleaded 
to he made in amother county i in n. of 
right. {7 | 
There be in all chirry-nine bie; Kin 


| Safery Surry, ce. 
A tots a precint anciently con 


tafning ten mies, whereupon in 
are And dd tithin 


ch tithings every 


chin one of / 
unk de di 


amerced' in the leet. 


Divers of theſe towns habe ham- 
whely "nt have h 


lets in them; Fpectal plates 


| there SLE in Oy county, out of any 
"The perſons within the realms wee 4 


| things done in ſeveral'ſhires ſhall be 
tried by a joinder of edunties: the jury that 


ty, (ww md 5% £m (ma ca a . . _ 2 


| ling, and. und ſure-- 
ties good de aviour, elſe he 
that heh» | Yoon into his houſe is do be 
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to be conſidered either as one intire = 
body, a; as particular perſons. 

ds one intire body it conſiffeth ot 

145 king and common perſons his ſub- 


** we 7 


The king is the head of the common- k. ». 10. 
wealth, immediate under God. | 


And therefo2e- carrying God's ſtamp 
and mark among men, and being, as one 
may ſay, a God upon earth, as God is a 
king in heaven, Hath a ſhadow of the ex⸗ 
cellencies that are in God, in a ſimili- 
tudinary fort given him: God's excellen- 
cies and honour ſtandeth partly in things in- 

communicable unto other, partly in ſuch as 
after a ſort he maketh his creatures parta- 
kers of both; which the king is ſaid to 
have ſome in truth, other by fiction, all by 
ſimilitude from the divine perfection. 

The firſt: thing in God, and moſt proper 
to his ſacred majeſty, is, the infiniteneſs of 
his nature, who, as the philoſopher elegantly 
faith, only is that circle, cujus centrum eſt 
ubiq; peripheria nuſquam : ſo ſay our books, 
that the King in a manner is every where, 
and preſent in all his coure. 

In a writ of error upon a falſe judgment F. N. B. ar. b. 
given for the king, no ſcire facias ſhall go | 
forth ad audiendum errores, for the king is 
always preſent in court; and that is the 


| I cauſe that the form of entry in all ſuits for 
0 the king is, Henricus Hobart miles, attorna- 
| „ tus 
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lus domiui regis generalis gui pro domino reg? 
ſeguit ven hic in cur. Cc. and doth-not ſay, 


25 H. 6. Bra Dominus rex per Henricum Hobart attornatum 
Nonſuit68. aum Ec. And thérefore it is alſd that the 


& pk king cannot be nonſuit, that all acts of par- 
liament which concern the king are general, 
and the court muſt take notice without 
pleading of them, for he is r _ all 
have their part in him. 
A ſecond thing proper unto God, is the 


divine perfection: in the King no. imperfect 


(s) 35 H. 6. 26. thing can be thought, no (a) negligence or 


laches, no folly, no infamy, no ſtain or cor- 


| 932%. cis ef bist l as (b) nonage avoideth 


Co. L. as, not his grant, though it be of Jands which 
| py ogg — — 1100 2 
7. 4. (e) his t the 1 ria crown 
128 . him, all attainders of ary 1 are 
0 fatto, | 
I 'he ECG of which God beſtowech 
upon his creatures, (for I will touch no more 
but thoſe that the books of our law do ſpeak 
of, and ſuch as are leading rules to the caſes 
that you ſhall find there argued and debated) 
are firſt majeſty, ſovereignty, power, per- 
petuity, and then that noble In Nag: of 
Juſtice and trutn. 


(e) 1 Hf. 7 
Co. Lit. 
6. a. 


| Brat. I. 1. c. 3. The law, faith , gives unto the 


255 king dominationem & poteſtatem. 
2H.7. Grant. He hath abſolute power over all; os by 


Co. Lit. 99. a. 


120. a. 234. a. & Clauſe of non obſtante he may dilpenſe with 


Tauch. 380. „ a ſtatute law, and that if he recite the ſta- 


& vid. ſtat. 1 W. 


* M. fel. 2. c. a. tute, though the ſtatute ſay, ſuch diſpenſs- 
| tions ſhall be merely void. 

The king cannot take, he cannot _ 

rom 
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from any thing, but by matter of record; ay mein Fl 

and eint is for che maheſty of his perſon : 531. 
his ſupteam ſovereignty: makes him imme- F 
diate under God; Omis quidem ſub eu & 18 Elz. Pi. 498. 
igſe ſub nuilo niſi tantum ſu Deo, ſaith Bract. 1 
It makes all lands to be holden of him, 

every ſurrender unto” him to be good, no 

action to lie againſt him, for who ſhall com- 

mand the king? 

Nay, acts of parliament do not bind him, 4 F. 4 21. 
unleſs they concern the commonwealth, or 
he be ſpecially named; neither can the! ö 

be jointenant with any, though it be 7 3 Elie, Pl. 239. 
of land, or other things that he hath in Co. Lit. 190. a, 
his body natural, for none can be equal 
wich him; and therefore if two purchaſe 
land to them and their heirs, and one be | 
made king, they are now no more jointe- 
nants, but tenants in common. Laſtly; for 
1 perpetuity, the king never dieth; but in 4Eliz. P!. 234, 
e law it is aid the demiſe of the king, and a . 
4 gifr unto the king, without lay ing more, 
ö | trencherh to his ſucceſſors, v1; 
f 


To come to the other two: the power 4 Mart. Pl. 25. 
of God. is always joined with juſtice and — 
truth; for to do wrong, to deal untruly, is natur. 
not omnipotency, but a thing of weakneſs | 
i and impotency: ſo it is with the king, hge 
cannot be a (a) diſſeiſor, he can be no wrong (+) 4 E. 4. 25. 
ö doer, for he is all juſtice, he ſhall never be 
N (b) eſtopped. Judgment final in a writ of 2 N. B. 2 
right doth not conclude: him, for he is all ( w__ a + 
truth; Veritas & juſtitia, ſaith Brat. circa F. N. B \o 
ſalium jus; they are the two e e Hh 
E his crown. 
62 | There. 


op: 
TCoͤ'berekoze alſo he hath a preroga- 


\ 


/ 
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tive in all things that are not inju⸗ 
rious to the ſubjeck. As he may create 
corporations, dean and chapter, mayor and 
commonalty, c. make denizens; and it 
remaineth good, though he be declared an 
uſurper after (but no continuance in Eng- 
land can make a denizen, though it be from 


| his childhood, and he ſworn to the king in 
leets); he may reſerve rent unto a ſtranger, 
t a condition or thing in action, give 


in fee-fimple, upon condition not to alien, 
except out of his grant things incident, 
as courts and perquiſites of courts upon the 
grant of a manor, ſue in what court he 


will: as to have a quare impedit or writ of 


eſcheat returnable in the king's bench, or a 
guare incumbravit there, though the record 
of the recovery be in the common place. 


He may alledge in his count or plea double 
matter, or as many matters as he will, and 


the party muſt anſwer to them all, and then 
the — ſhall take iſſue upon any one at 


his pleaſure. He may wave his iſſue, and 
demur in law, and contrariwiſe, ſo it be 


the ſame term, but not in another term, 


for ſo he might do it infinitely. He may 
challenge a juror without ſnewing cauſe, or 
the array, becauſe the ſheriff that made it 


was couſin to the party: but no challenge 


ſnall be of a juror againſt him. He is not 
bound to make a demand (or tender) where 
a leaſe is made, reſerving a rent with a 
clauſe of re-entry ; hath the property of all 


goods 


. AAS en tt ANY... nd. 


The Second Book of LAW. 


that are in nullius bonis; ſhall have 


goods: 

che tithes of foreſts, and places out of any 
| pariſh; take advantage of other mens pla- 

jm as to have a writ to the biſhop, if title 


for him, though he be a ſtranger to 
= action; all the daughters and heirs 
(where the anceſtor held in chief) muſt do 
homage to him; where (if they hold of 


a a common perſon) the eldeſt only muſt do 


itz where-he is to have a benefit, a man 
may plead more pleas than one, puis dar- 
rein continuance, as outlawry in an action 
of debt, &c. And many prerogatives 
more he hath, which in their ſeveral pla- 
ces ſhall come more properly to be con- 
ſidered, 


35 


But in them all it muſt be remembred, 12 H. 5. 19, 


that the king's prerogative ſtretcheth not 


to the doing of any wrong; for it groweth 
wholly from the reaſon of the common law, 


and is as it were a finger of that hand, al- 
though ſo much differing in faſhion (as the 


head and the body can never be of one 
proportion) that if you ſet them in paral- 
lels together, you ſhall find it to be law al- 
moſt in every caſe of the king, that is law 
in no caſe of a ſubject; and yet for all 
that they are not two, but one law: only 
the common law is as the primum mobile, 


which draws all the FONG in . con- 


wal nen 
In rega rd of the king the queen 


his wife 15 r oper ok divers pꝛe⸗ 


W above 1 women. 


As 
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EisPL239 l "in an act of parliament making: all 
207—2 10. gifts And grants unto her, Or by her (whe- 


40 23. b. ther between the king and her, or between 


Kol. Abr 213. 4, | rens e 
1 Hale's Hit. her and any other perſon) to be of the ſame 


1.8 9 effect, as if it were between other ſubjects, 
Co. Lit. 133. without any benefit thereby to come unto 
3 co. as. the king, need not he pleaded, but the 
court and all the realm muſt take know- 
ledge of it, becauſe ſhe is a publick perſon, 
in whom all the ſubjects of the realm have 
intereſt, being the king's wife, as they have 
in the king bimſelf. Likewiſe ſhe may 


have in herſelf the poſſeſſion gf perſonal 


00 49 AF. pl. 8. things during her life, fo as ſhe may (a) 


have an action in her own name alone, take 


| lands and other poſſeſſions from the king 
(0) 3H. 7. 14. by charter, (b) make lenſes, feoffments, Sc. 
De AuroReginz, which ſhall be good during her life, bur af- 
Pryn's Treat. ter ward the king ſhall have them, And di- 


Pryn's Treatiſe. 


Madoz's Hiſt. vers other prerogatives the hath, which fol- 


Exch. 240, 241. : . 2 

Firma Burghi low in their place. 

* 384. 333, Gert... VV 
vaſ. Tilb. Dial. de Scac. I. — C. 26. L. Forteſc. Rep. 398. 


ais ſubjets are the members al 
the commonwealth, and are barons 


and commons. 


\ + T1637: v8 aden 1 M 
Sa. 509 Barons we call the peers. of the 
+ 4%5- realm; for every duke and earl is peer of 
the realm, becauſe he hath a baropy-belong- - 


ing unto him: otherwiſe duke and earl are 
148. 4. 1. but names (a) of Hignity and of honour 
sir onlys and (b) parcel of one name. 
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So as in every action which he bringeth, 
or is brought againſt him, he muſt be na- 
med earl or duke, as he is, elſe the writ 
ſhall abate: but the name of baron is the za 6. 29. 
name of one's place and calling, which ſhall 3 6 
not be expreſſed i in any writ. And where ck "209. 
addition is neceſſary, as by the ſtatute of & Eilb. Fig. Conn. 
1 H. 5. yet he ſhall never. be impleaded 1 
the name of baron, for it is not any dig 1 
nity, but muſt be named knight, if he be — 
One, e if che be no Faigbt.) 51 — by 
too bing Biſhops, Wha oy - the- name of al pro juſices of 

parliamenc,” they, have the fame 

1 reſpect of ancient ee dane to 


their dignity. 


20, 


All the reſt are lng. 


The partfcular ye erſons are natural 
perſons, 0? bodies politit k. 


| The natural perſon-is every man. 


A boy polltick fs a body in ficklan 14 H. 8. 3. Fig, 
ok lam that endureth in perpetual | 
ſucceton; and ſuch is the king alone 
and by himſelf conſidered: and a par- 
ſon, the jaw calleth him the refo2 FT EE 
church, for the king hath two capacities, 4Eliz- Pl. 234 
a body natural (wherein he may inherit : 
from any of his anceſtors, or purchaſe, to 
him and his heirs, and retain the 4 
notwichſtanding he be removed from his 
eftate royal) and a body politick, wherein 
he may purchaſe to him and his heirs kings 
of or vor uc . and his SE: 
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14 H. 


Thid. 


Co. 1 190. a. 
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(a) F. N. B. 178. 
Mag. Ch. c. 1. 

2 Inſt. 3, 4, 492, 
608, 625, 636. 
Co. Lit. 96. a. 
Sty. 161, 162. 
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8. 30. 
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So a parſon is a corporation by the common 


law, and hath two capacities, one to take 


to him and his heirs, and the other to him 


and his ſucceſſors; and therein he is ſeiſed 


in jure ecclgſis. 
And if J. S. be parſon of D. and land be 
given to J. S. parſon, and his ſucceſſors, 


and to J. S. clerk, and his heirs; he i is a te- 
nant in common with himſelf. 


Che parſon in regatd of vis i con: 


tintal attendance tpon that ſacred 
funtfon, is freed from all perſonal 
charges that may hinder him in his 


11a. e. 273+ calling? for ſuch a one ſhall not be choſen 


(d) Marl. c. 10. 
doth ſo recite it. 


bailiff, beadle, reeve, or other füch officer; 


nor be compelled to come to the (b) ſheriff*s 
torn, to the (c) leets of the king or other 
lords, for land annexed to their churches: 


and all this by” the courſe of the common 
8 


So is every other clerk within oꝛders. 


To the parſon belongeth of common 


right (as our books 550 the tenth of all 
manner of yearly 'fncreale, which we 


call diſmes or tithes; and therefore by a 


leaſe of redloria, the leſſee ſhall have the 


diſmes and offerings of the ſame church, | 
for they are incident unto it. | 
And if a parſon demiſe his glebe to a 
layman, he ſhall' pay riches, becauſe ,they 


are e of common risht 7. 
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common right, is not put to prove his title to them; but thoſe 


| who claim againft him, muſt ſhew theirs: but a fector may 
prove his right by ancient pergeption, and the like evidence; 


whereupon an indowment ſhall be preſumed, In chan, Trin. 
15 & 16 Geo. 2. Ward v. Henzel & al'. 
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4 NA en e een e 

. - Every parſon, before he can be incum- 
bene, muſt be p2eſented to the o2df- 14H, 7. 21. 
nary, who is to admit him; and there- Tcunent 28, 
fore is allowed time to inquire of the clerk's 30, 212, 113, 
habilityz as if he be preſented to the bi- 216, 218 224 
ſhop when he is ready to ride, who willeth 
him to come to him within three days to 
be examined; if he come not then, nor 
within ſix months after, the biſnop may 
collate by laps; for there be many things q,,1;{caions of 
to diſable him from having the benefice; as an incumbent, 
if be be criminous, inſufficient, a villain, 7, 1 28. * 
have not his letters of order, Sc. And if a 
meer layman be preſented, admitted and in- „ & El. 
ſtituted, and no ſentence of deprivation or Dy. 292. 
nullity given, the ordinary cannot collate 
by laps; for till that time, the church is full 
to all intents; when the ordinary admitteth 


him to be able, that is called an admiſſion ; 


when he admitteth him to the charge, as to 
ſay to the clerk 'Inſtituo te habere curam ani- 
marum, that is, inſticution. 


And then the archdeacon is to put 
him in poſſeſſion, by delivering the 
ring of the church dooz unto him, :-1. v. dr 


and ringing of bells, which is called namen 2. 


an induction, and that being done, the party 155, &c. 306, 
becometh an incumbent ; before which in- 42% Ke. 
duction there is no poſſeſſion or freehold in 

him, of glebe, or houſe, or diſmes; ſo as 


a rent granted by a prebendary, after ad- 


miſſion 
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- miſſion and inſtitution, and before induc. 
tion, with confirmation of the ordinary be- 
fore induction, and of dean and chapter 


4 * & © 


Lit x43, The incumbent hath not the meer 

- 6E.6. Dy.69. right in him of land in the right of 
Co. Lit. 345. b. his church, but the fee · ſumple is in abay- 
342. 2. and the ance, that is to ſay, only in the remem. 
8 brance, intendment and conſideration of 
| law; therefo2e he cannot diſcontinue, and 

Lit. 243. every act which he doth with ſuch 
28.8.7 land may be avoided, when he ceaſeth 
to be incumbent, except ſuch as are 


done by conſent of patron and od. 


naty, which bind fo2 ever. 
3. 43 | | Tf the church be votd ſir months, 


without preſenting, which is called a laps, | 


the oꝛdinary himſelf- map collate, that 
Dod. & Stud. is, A Clark appoint of his own, and 
* ku. plen. 15. i it be bold ſir months after his 
time, then the metropolitan, and ſix 
months after his time, the king may 
peſent. All this to be underſtood, if the 
- Dea. a 8. ibid. patron meſent not befo2e them: but 
Inn e 8 ſ long as the church is void, though it be 
two years afier, the patron may preſent, and 
be ordinary or metropolitan are bound to 
admit him. Quære, whether it be ſo where 
the king is intituled to preſent by lap. 


1. x g 4 'Y 5 4 401 t It #*4..4 145 10 „iin 
Then one church is not able to 
— | D ; "of ">, 
e * + 4 m_ en » f 
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find the cure, the oꝛdinary hy conſent 2 3. 
ok the patrons may untte it, or malte 50 F. 4. 27. 
4 ronſolidation of it to ſome other; and %% , Cn 
it ſeemeth that in this caſe, the conſent of Incum, cap. 16. 
the king is not requiſite, becauſe here is no 
prejudice. wrought to any; for if one man 
— patron of both .churches, he ſhall have 
the ſole preſentment; if there be ſeveral 
8, then they ſhall preſent by turn, 


and the king ſhall have the laps, as before 


he ſhould: otherwiſe it is upon an appro- Watſon's Comp. 
priation, for that is an amortiſement, and Lacu. c. 37+ 
nn all _ join in the —_ of it. E 


| 2 


37 H. 8. tap. 19. By aſſent of ey, 
incumbent and patron, under their ſeals, an 
union may be made of two churches, being 
not above ſix pound yearly value in the 
king's books, nor diſtant one from another 
above a mile; ſaving to the ing 155 tente 
and firſt fruits. 
In corporate towns, it muſt be by affent 
of the corporation. 6 8 78 
If ſuch a poor pariſh ſhall within a year 


| aflure by writing to the incurnhent and: his 


ſucceſſors, Eight n rl . 8 union 

ſhall be void,” 3 ie Sol 
"Over m beüdes bote es- 

tions that were at the common l. 

there de divers others which have- 

grown of later time, by a lvecial 


. 
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14.8. fen. fgundation — 2— whereof = 
; are aggrega perſons 

is _ aok a head and body, other 

conſiſt in one ungulat perſon. "hes 


u. ws, - Thele — are all of them 
5 tempozal 02 ritual. CR 


The tempozal made by the king; os 
ma poꝛ and commonalty, and many more 
which he maketh or may make _— day: 
(a) 5. Dy.255. Allo (a). colleges, as maſter and kel. 
40 . u. 27. lows, &c. divers towns are ſo fncoz 
— pozate befoze time of memozp, with 
6 power to hold plea, by writ of ex gravi que- 
rela, or ſuch like, and are called bo: 
roughs, from whence come the burgeſſes 
6% Lit. 36. to the parliament; and this maketh the dif. 
ference between a borough and a town. So 
(b) 40A. pl. 41. that (b) up- land towns which are not ruled 


and governed as a borough is, are but towns, 


though they be incloſed in walls, as Ludlom 
te) Lit. 33. and ſuch like. And every (c) borough is a 
(4) 40A. pl. 27, town, but not e converſo. (a) The names of 


7: Madox, Firma all the towns in England, and which are ſo 


Burghi. Wright's 


Ten, 205, 206. incorporate, and which e are ans e 


in the exchequer. 


Hu en. The ſpiritual ones were fo the mot 


S. ©2-22- art made by the pope, but had their 
power to purchaſe from the king; and 


theſe likewiſe are of two ſozts; [foz 


cone they are regular, 0 ſecular. 


Regular, which have entred into 


religion, (and thereupon called religious) 
| pofelling 


. 8, 8 . 8 78 28! 
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mofeſſing to vow three things, obedi⸗ Le. 6s. 
ence, voluntary: poverty, and perpe- 
tual chaftity; wherefoze theſe are dead 
perſons in the accompt of law; only 
their head hath: power to purchaſe o2 
do ſuch other things to the uſe of the 
houſe ; and of this ſozt are abbot and 
covent, p2t02 and covent, &c. 

Secular, are ſuch as Have entred 
into religion; as the biſhop and his 
chapter; maſter of an hoſpital and 
his brethren: or confreres, guardian of 
a chappel and the chaplains, &c. al- W 
ſo archdeacons, and ſuch like. Touch- C. 
ing the biſhop and his chapter (which 
make but one body) their pofſeſſions 
are divided, ſo as the biſhop hath part / K. 3. 40. Pa, 
by himſelf, and the chapter the rein. 
due; which chapter conſiſfeth-of. a 
dean, as the chief, and pꝛebendaries, 
02 ſuch like, who are moſt pꝛoperly 
termed the chapter; and of theſe alſo 
their poſſeſũons ko the moſt part are 
divided, the dean having ſome part *. 
ſole in the right of his deanry, and 
the particular pꝛebendaries ſome other 
part fn the right of their pꝛebends; | 
the reſidue the dean and chapter have r7 a. rl. 2s; - 
together, and every of them is to ſuch . v. f. 35; 
purpoſe incoꝛpoꝛate by himſelf. | 


and theſe ſpritual cowozations an 
ſometimes pꝛeſentative, 3 1 
COST | tive, 
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_ tive, perpetual 02 removable, Lome, 
tim. elevive, atv; have a common 
ſeal, accomding as their dun 
To them alle parſonages may be ap- 
- poo pate by the-patron, oꝛdinary and 
and vicars innowed to ſerve the 
— Whereupon a priecipe quod reddu 
lieth againſt the vicar-only; without naming 
of the parſon, for he alone is tenant of the 
| freehold, 'and may have 4 juris utrum, (or 
8 other action) againſt the parſon: all which 
n. 95,199, is to be underſtood of an antient endow. 
ment, but not for rags eren en en 
dowed _ he pro, . 


Statute, 


Of the ſtatutes * Chirta cap. 36. Ag fr of b Land 
derte be 10 2 rlighous houſe, in tale it back to. bel 


ſon's Complete of them, is meerly an _ wow * for. 
Incumbent, fr to the lord. by 7 11 | 


Cap. 38. 
. Stat. 4 Relipioft, « joy I. „Land given in in 
mortmain, under colour of 4 term, forfeit 
do the lord; the immediate lord hath one 
year to enter, the next lord half a year, and 
aten nes lord, till it come to the king 


ein. 2. cap. 41. The king (fourider o 
% SG nor houſe) may ſeize lands which he 
gave them, if they alien. 
See all the ſtatutes of the difſolution of 
monaſteries, chautiteries, c. . vide Warjet' 


Ny. fea N cap. 48. 
CHAP. 


1 
1 2 


. F 1. common law there bet two 
— of parts. 
1 | One der concernet bedr done. 


The other the e punitymene of ol 


i 


IF „e 
Che king thatl haue to his own zr. 1 340 


„and therefore may let to farm, ren- 
ding a rent, all the poſſeſſions of a 
fool (a) naturat;, not of any other ideot, (a) tn a 3. 
(b) during his ideocy, but (e) not that e 
which he hath title unto by entry or action. 3 &5 a 
And therefore upon an office (finding that ; 
the idevt's anceſtors died ſeiſed of an eſtate- 
tail) it is ſufficient to traverſe the dying ſei- 
ſed, for chat JOU intitleth the _ wr 


4+ 4 


| Statutes. | 
8 cap. 9 The king ſhall have? "a B. a 
- T the cuſtody | of their Tands during their life. 712 pos _ 
wh Prerog. 1 . 


| x Vern. , 137. 
2 Chan, Ca, 70, 239. 2 Wms. 544+ (658), Caf |. temy, L. Talbot 143+ 


cep. þ *S And of lanaicks during 
their unacy, to their own ule, 


2k. . Dy 12. Ihen one bath the * of 
— any thing to another's uſe, this ufc, 

| at the common law, was accounted no: 
| t hing, but as a * in conſcience 
V. L. Bacon's and cha theſe fl 


Read. on ftat, of ncery on Ip; 5 
uſes 320, ce. tutes * were 


1 K. 3. 40. Ceftui que uſe cnaj gant ts 
anne ̃ 


210 


7 H. 5. cap. * 17. „The beir of ceſtu 
que uſe of land holden by kni at's ſeryice) 
ſhall be in ward, and pay relief. 


— 5 19 E. 7. cap. 15. Ercan 
| ment, ſtatute or t 


* 


* MW XX ER OIREIREES 


NE 
1 go 


on 1 


inlt ceſtui que.wſe. 
Sk heir 15 be Of 4 of {va in 0 5 
—— 5 27 K 6. cap. 10. Wen 467 2 ſeiſed t 
5 to the uſe. or-truſt of another, ceftui que 
; A or cu len have the poſs in ſuch WF _. 
quality, manner and condition, as. he had Wl be 
the uſe or truſt.” So when any be ſeiſed al 
to the uſe or intent that another ſhall have * 
a yearly rent out of the ſame lands, cent = 
dg uſe of a rent ſhall be deemed in the x 
poſſell e eee + 
yy s uſe. | ne) 
— gra 


27 1 
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The Second Book of LAW, 
-e7 H. 8. cap. 16. Bargains and ſales to 
raiſe an uſe of inheritance or freehold, mult 
be by deed indented and inrolled within fix 


months, in a court of record, at HWeſtmin- 


fer, or in the county where the land lieth. 


Sundꝛy men poſſeſſing the ſame 
e, are jointenants 


thing by purrh 
02 tenants in common. 


Jointenants which poſſeſs by the 
ſame title. As if two, three or more be 
infeoffed of certain lands, to hold to them 
and their heirs, or during their own or an- 
other's life, or diſſeiſe another to their own 
uſe, or a leaſe be made, or a horſe or other 


chattel perſonal given unto them. 


And here the ſurvſvo2 ſhall have the 


whole in the ſame ſo2t as he had his 


part 1 7 only pꝛeſent intereſts 
of the thing it 
that dieth. 


ſelf granted by bim 


- - = 
/ * 
1 - 
E * 


Lit. cap. of 
Jointenants, 


Lit. ibid. ; 


As 2 leaſe for years, though the leſſee _ 
never had poſſeſſion, or though it be to 


begin at a day to come, and the jointenant 


which made it, die before the day, bindet 


the ſurvivor, for the leſſee hath a preſent 
intereſt; - ; 1 


1 


Other wiſe it is of a grant to have a leaſe, z Pl Pl. 20g. 


if the grantee pay 10 J. before Midſummer 
next, and the jointenant which made the 
grant, die before the day, for tNere is no 
intereſt at all, but a communication only, 


H till 


* 


* 


* 


Thc Second Book of LAW. 
Lit. . till the money be paid. Otherwiſe it is alſo 
of a rent- charge granted out of the land 
whereof they are r for that is 
no incereſt in the land ifelf.* 


t. e te- . Tenants in common are they wie 
— | yortels by ſeveral fies. 


As if two Joinrenants' be, and one alien- 
| eth his part. to another, the alienee and 
E 4 the other r jointenant are tenants in com- 
1 mon; for the alienee cometh i in' by one of 
the jointenants feoffment. So if three join- 
tenants be, and one alien 1 which to 
him appertains in fee, the alienee is of this 
third part tenant in common with the other 
two jointenants; but they remain till join- 
tenants of the other two parts. So if land 
be given to two men or two women, and 

the heirs of their two bodies ingeridred, 
the donees have a joint eſtate during their 
| Bves, But their iſſues are tenants in common 
= of the inheritance z for every one claimeth 
as heir of the body of his father; and it is 

Impoſſible that two men or two women 

* ſhould have one heir of their bodies be. 

tween them begotten. 

So if the land be given to a mayor and 
3 commonalty, and their ſucceffors, and to 
: + 3 I. S. for J. S. taketh in his own right, and 
E the other in the right of the corporation z 
3 IT ko v. and therefore upon a feoffment to a cor- 
290. a. poration” and another nigh there muſt be 

5 ſeyeral liveries in reſpect of their ſeveral 


=: | Capa- 


ma 62. 


g gsgsrsg gg. 


\7 


N is "I : Y 
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1 of LAW. 991 
beides which. malketty them rents in 5 
4 common, 5 
s 80 if Hands be givers 65 to, — * 
che otie motery to the one, and the other 199. a, 15 

| motery to che 6the.' In like ſorr if a leaſe I 
h for years de ride to two, or two bay @ | 
horſe: or ox, 1 grants er e. to of 
> hi term, h 2 
; im appertains of the m, horſe or ox to | 4 
. anti. 
> Co pofemon bo mee tha # 
i Fr be granted. | _ 
i GN Statutes. 8 4 1 
r E.. 4 4. Alt desds of gift of good Frater vis, 
1. i] cha mY ado of truſt to one's own u old, as : 
d ſhall be void. 4 ©» againſt creditars, 
d 7... 
J. 101 El; c. 5. made perpetual. 8. d. via. Abr. 
ir 27 Ell e. 1. Every gift, grant, bargain,” © 


1 ad conveyance of lands and chattels, or of - 
I leaſe, rene, common, or other profits out of 8 10 
is cdem, and every bond, fuir, — and | 
n exetition ſince the beginning of her maje- _ 
e- ſty's reign, or hereafter to be had or made, "| 

for the defrauding” of any perſon's juſt ac- Ow 
J tion, ſuit, debt, account; damage, penalty, 
0 forfeiture, heriot, mortuary. or relief, ſhall | 
d be void againſt that perſon, his heirs, exe 9 
3 cautors, Ge. 1M 
[- The parties or privies knowl ſuch a { 
2 fraudulent gift, which ſhall juſtify ic to be ES 
al done bona fide, or ſhall alien ſuch things ſo 
a- to them conveyed, forfeit one year's value 

of” the kinds and profits out of it, and the 

8 — _ 


* | * 7 


The * 1 of LAW: 


whole value of the goods and chattels, and 


the ſum of ſuch covenous bonds, and ſhall 


baave half a year's priſonment: this act ex- 
. +» tendeth not to.common recoveries, nor vou- 
chees in a formedon, nor to any gift, &c. 


bona. fide, arid good conſideration to 
any baun, nue wing of an * fraud. 
8. 


27 E c. 4. FA conveyance, - grant, 
charge, leaſe, eſtate, incumbrance, and li- 
emeation of juſe of lands, tenements or he- 
reditaments, made fince, the beginning of 
her majeſty's reign, or hereafter to be . 
for the defrauding of purchaſors of the land 
itſelf, wg any part or profit out of it, ſhall 
be void of = the perſon fo purchaſing for 


| money, or other good conſideration, and 
© againſt all claiming under him, with penal. 
ty, as in the former ſtatute. 


This extendeth not to the avoiding of 


any grant, Ec. upon good conſideration and 


bona fide. If any ſuch conveyance, c. be 


made with a clauſe of revocation or altera - 


tion at his pleaſure, by writing, and after 
he ſhall ogy demiſe, ſell, + Brant, convey 
or charge the ſame lands, &c. 


ance, c. ſhall be void againſt the bargai- 


nees; (fc, and all claiming under them, 
3 8 only excepted). PE 
L oh 7 1 


AF . 


or Prerogative. 
"Every. grant made by the * 


upon: ſurmiſe 2 8 ok the al | 


— 


or money 
or other good conſideration (the conveyance 
not revoked or altered) then the convey- 


2828 


43 


F 


2 
BET 


5 * E * "4 P 
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tempts and deceits, ſhall diſcharge him of 55 
an amerciament for returning of one quarto wg 
exadtius, where indeed he was outlawed : but 
if himſelf ſue for ſuch a pardon, he muſt. 
have expreſs words, otherwiſe it will not 
„ 1 


pPis grant ſhall not be taken to two 


intents, that is, ſhall not inure to any 


other intent than that which is pꝛe⸗ 
ciſely expꝛeſſed within the grant. 

As if he grant an office for life to an 92. 4. Den. x. 
alien, it is nothing worth; for it cannot 
inure alſo to make him a denizen. 

If he grant land to A. in fee, which H. lie. Pl. 502. 
is his villain; this ſhall not manumiſe him, 1 OY 
for the villainage is a foreign matter not ex- Ce 8. 
preſſed in the grant. , 
But the king may create a duke, and in W 2 
that patent grant him land by the ſame , my 
name, or make a mayor or commonalty, .* 
and by the fame patent give them land, or 


grant them licence to purchaſe, far theſe 


are two feyeral things expreſſed in the grant. 


No grant of his is good, when fo 


appeareth within the body of the 
grant, that the king is decefved, 


2 


As if he give lands to one and his heirs 28 H. 3. Br. Pa- 


f tents 15, 10 
H. ; males 5 ä cf 
200. b. 1 Co. 


5 FOR | 
$3 44+ 4 Co. 35. Hob. 223, 224. 10 Co. 67, 1 Mod. 195, 156. 5 Mod. 3g. 


3 
E - 


ow” | Tho\Sgcand Bode of LAW. 


Ty 8 1 non campo, FAR 92 campelled t re⸗ 


. ; 7 


males: for this is a fee:firpple,, and 5 


vo Shaun. 


10 Co. 37. N 1 4 4. . 6. The kings grants ſhall be 


Go. Lat. 233. void, if expreſs mention be not made of 
tte value in the 5s of thoſe that ſue 


| for it. 
r. N. B. ae. A grant by an infant under the a 

- 26H.8.2. Of 21-pears, (a) one out of his r. 
1 nd, whom we call non ſane memory, - 


39H . 25 unto Ather hy (b) . — of impꝛ {{on- 
ment, N fear of ſome bodily hurt 
thieatn to himſelf, not to his father, 


mother, brother, £c. as loſs of lite and 


member; oz though it be but of im. 


pifſonment; for impriſonment is a cor 
ral pain, and one may be impriſoned tt 
he may die of it: otherwiſe it is of a cry 


* . 


nace to break or burn down one's houſe, 


for that is but the loſs of one's goods; is 


5 RT that is to ſay, may be avoided 


at any time by entry, action, Sc. if the tp 
deliver it with their hand as in a feo 


ment, and themſelves make livery, or a gift 
of goods, and themfelves deliver them, 


ebenen, But if they delfver it not with their 


| Leach, Comb. hand, as in a grant of rent, advowſon, c. 


468. 


ho. Par. Ca. 1 


— 313. So as my may have a treſpaſs or aſſize, 


and 


Low che king t $0 et hut Ap oh 55 


2 Vent. 2044 or a feoffment by letter of attorney, Sc. it 


Hop: pond, is merely void, and nothing At all paſſeth. | 
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and remain tenant. to the lord, and there- 


fore ſhall be in ward, eee any 
ſuch leoffment. | 


So of a arial made by one that la s: £25: 


| hath no underſtanding. As if he be artha Elliot's 
| born dumb, deaf and blind: but one dumb *, Carter 53- 


may make a good grant, or born dumb and 
deaf, for divers may have underſtanding by 
their ſight only, though dumb and deaf. 


Gzants of an infant, in reſpet of 
1 f things neceſary, cannot be 


As a bargain for his neceſſary * El Eg . 


| drink and apparel, for he cannot live with- Cre: Eliz. 583. 


out them. | 1 — 
Other grants of his, where Um. pr I 
ſelf hath likewile benefit;- we call it 13. 4. this. 
quid pro quo, are only botdable. as if he c 
let land for years, reſerving a rent. 


To this place belon eth erthan Lit, 13. | 
which is a mutual erat of equal tn © 2 1 
tereſts, each in exchange ok other. 120 2. 3 


0 
9 Co. 12, 14. 


As of land in fee-ſimple, for other of? OR” 


the ſame eſtate: but to exchange an eſtate r what 


pur auler. vie, for an eſtate for life, is nor 
for though both have a freehold, 

Jet an eſtate during another's life is not ſo 

high a freehold, as an eſtate during his own 

life ; and in every exchange there be two Li. 13. 
* H4 grants, 


mw © The Second Book of L AW. 
grants, for each granteth to other his land 


3 k. 4. 2 uin exchange. And the very word itlelf of 
| exchange 1s neceſſary: for if I give to a 


man an acre of land by deed indented, and 


he by the ſame deed give unto me ano- 
ther acre for the ſame acre, nothing paſſ. 
eth without livery, if the word 1 be 
not in. : 


1 Preſcription is as available as any 


- z9H-6.34- grant. As that one and his anceſtors, 
Liz, a. time out of mind, have been ſeiſed of a 
certain yearly rent out of land. and di- 

ſtrained for it, being behind. Or if a vil- 


lain and his anceſtors, as of villains in groſs, - 


Br. or that ne, and thoſe whoſe eſtate he hath 
e in the manor of D. have had a park there 


time out of mind; for of ſuch things as 


Lt. ibid. 


anceſtors whoſe heir he is, and not in him- 
ſelf, and thoſe whoſe eſtate he hath, be- 
cauſe he cannot have their eſtate without 
writing, which muſt be. ſhewed to the 
0 12 H. 7. 18. Court 3 as of a villain in groſs, a (a) hun- 
| dred, rent, Sc. otherwiſe it is of things 
2 appendant or regardant to a manor, 


A poſſeſſion is either upon a timita: 1 


tian 02 condition, oꝛ elle abſolute, 


7 11 H. 2. 7. Upon a limitation, which ceaſeth 
* upon the doing 02 not doing of ſome: 
_ Wing, As a leaſe for years, upon i 


f 


| 5 © cannot be granted without deed or fine, 
3 Co. Lit. ur. the preſcription muſt be in him and the 


The Second Book of LAW. 
if the leſſee go not to Rome by ſuch a day, 


his eſtate ſhall ceaſe; and therefore in this 
caſe the grantee of che reverſion may eiter 


if he go not; for thereby his eſtate is de- 
termined and void. So if lands be given — 90. 
to huſband and wife during the coverture, 23 "+ 


or a parſon make a leaſe to one ſo long as he 
is parſon, this in both caſes is an eſtate for 
life upon limitation. 


Upon condition, which is ey de⸗ 
feaſible upon the doin ng 02 not doing 


of ſomething ; as a leaſe for years or life, 
upon condition if the leſſee go not to Rome 


by fuch a day, the leſſor and his heirs may 


re-enter: and therefore here the grantee of 
the reverſion cannot re-enter for the condi- 
tion broken. So if a man by deed indented, 


infeoff another in fee-ſimple, or make a gift 


in tail, or a leaſe for life or years, reſerving 
to him and his heirs a yearly rent, payable 


at a certain time, upon condition, Fir the 
rent be behind, Sc. it ſhall be lawful for 


him and his heirs i into the ſame lands or te- 


nements to re-enter, Cc. In theſe caſes if the 
rent be not paid at or before the time limi- 
ted in the condition, the feoffor or his heirs 


may enter in ſuch lands or tenements, and Co. Lit. 46. b. ; | 
them have and hold in his firſt eſtate, and 7? 


thereof quit and clean to ouſt the feoffee, 
donee, or leſſee, &c. and this is termed a 


234, 


Lit. 71. & 89. 
Co. Lit. 201. && 


«Vw 
*. Wb» © 


condition in' deed. So of ſuch eſtates as have Co. Li. 232, 8 


by the law a condition annexed unto them, 33 


——_— it be not ſpecified in the writing: 


a3 à man W to another by his deed the 
| office 


396 


16 kl. Plowd) 


. * * 
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office of a parkerſhip of his park, to have 
occupy the ſame office for term 0 4 
life, the eftate which he hath in the 
upon condition in law, that is to fay, tha 
he do well and lawfully keep the park, and 


do that which to the office appertains, other. 
wiſe the grantor and his heirs may lawfully 


ouſt him, and grant it to another : and fuck 


a condition which is underſtood by the lay 


to be annexed to any thing, is as ſtrong as 
if the condition were put in writing, 
In the fame manner it is of the grant of 


a ſtewardſhip, bedleſhip, wien or other 


a | 


_ Abſolute, which is neither ul upon l. 
= on noꝛ condition. 


propel we term in n 0 in ac- 


25 4 poſteſion, which one voth injoy. 


© Jn afffon, which one ought to fnj 
either tn relpe + at 


$53 1. e is 


of a right oz title. 


when a wrong was bone 
y wrongful entry upon his 
1 aking any, his goods, Sc. 


„ Title, w when no wan was 


coffment upon condition, 5 


as in a 


feoffee * the condition. 


£ f . 4 
8 


gain, poſſeſſions are in N which 


ans o 


att 
at E 208.2, 214,215 
nd. rangers are ED as 


e themſelves, which Hob. 9. 10. 

a blood, as the heir 
ceeflion, as the ſuc- 

ceffor 2 We and commonalty, Sc. or 

executor, adminiſtrator, Sc. which repre- 

fent the teſtator. 


Statutes. 


40 H. 8. cap. 34. All arantees of: rever- Serif. g. 
ſions may enter upon farmers, for any for- 4 Leon. 27, 25. 
feiture (or condition) and have like advan- * Salk. 22 . 
tages againſt them (by action only) for any 326. * 
other covenants, condition or agreement 158. 40x 12 
contained in the indenture of their leaſe, as 290. * 9 
the leflors, their heirs or ſucceſſors might; 7 22 
and the like for the leſſees againſt the gran- 4 m̃ 
tees of, the reverſions, recovery in value Se 


only except. 


. Therefore things in action cannot co. tac 
be ranted but to him that hath poſ- 3%. |. 
n, and that by releaſe 02 confir- 5% 1549 
mation: for a releaſe or confirmation of 4 Mos. B 
land to him that 855 3 in the land, 1 H. 6. 4. 


Co. . 26 
is void. RS 266, 278 
e: WM Beleaſe is a paſting of th — 
* elea a Paaung ot the an- Lit. ea. 445 
be tors intereſt; 12 * 


form whereof, is, de 
ne & bared. quictum clamavi, Sc. 


Confirma- 


7 


108 
Lit, . 515. 


ok the hand, muſt o 


7 | 8 5 
W 1 2 - 4 2 N ; 
. f : . Fi 12 7 . L 1 * y 
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-- Confirmation is a ratitying of the 
grantee s poſſeſſion 2 the form whereof is, 
- confirmavi C. de D. ſtatum & poſſeſſnem, Gt. 


Futthermoze, the grant of every 
and o 


thing in action,. (uch things in 
poſſeſſion as cannot pow by livery of 

| neceſſity be by 
deed. For the right of the thing real or 
perſonal, cannot be given nor releaſed by pa- 
role. No more can a reverſion, rent, com- 


45. mon in groſs, or villain in groſs, be granted 


by parole. But a horſe, ox or ſuch perſonal 
thing, corn and trees growing upon the 


ground may: and allo the wardſhip of body 


or land. 


So a leaſe for life, with a remainiler-oncr, | 


is good without deed; for the remainder 
paſſeth by livery and ſeifin ®. 
A peed is a wiiting ſealed and elf: 


b. vered. For if either a parchment without 


writing be delivered as one's deed, yet it is 


not his deed, though an obligation be after- 
wards written in it: or if it be a writing but 
not ſealed at the time of the delivery of it as 


his deed, it is a ſcrole and not his deed. Or 
if I make and ſeal a deed, and the party take 


it without my delivery; I may plead it is | 
... not my deed. And belongeth always to 


him whoſe poſſeſſion is made by it. As 
if I releaſe to two diſſeiſors, and deliver the 
| | ed 


By 29 Car. 2. c. 3. .. 12 * 13. All eſtates and intereſts in or 


out of lands, &c. made or created by livery and ſeiſin only, or by 


parol, and not put in writing and ſigned by the parties creating 


the ſame, or their agents, &c. ſhall have no greater force than 
eſtates at will, either in law or equity, &c. except teaſes not ex- 


ceeding three years from the making, &c. or by act or operation 


of law. And by 4 Ann. c. 16. ſ. 15. The uſes of fines and reco+ 


veries may be declared by deed, &c. after the levying or ſuffering 


cb fine or recovery, | 5 


. 
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ded to one, the other ſurviving ſhall have Colbie, & 6. 

it. Or if the diſſeiſee releaſe to the diſſei- yo; 438; ac. 

for, and he make a feoffment of the land, T. bs je B. 238.6. 
the, feoffee ſhall have the releaſe. But if a cc he. 217, 
feoffment to two without deed,” and he mo * 
writings of the land are delivered to the Carck. 316. 
one, the other ſhall not have them; 1 
having two joint feaffees, I releaſe to both, 178, 2 Re! 
and Klier the deed to one, the other, 6 Mod. 233. 


though h he furvive,” ſhall not have i | Aa 


114 


2 Pl. 66, 


But a witing' read in another fon Park. . 123, 
to olle not lertered;” that is, that cannot 124, 126. rice. 
read, is not His Deed at oath though: 627. Jenk. — 
he ſeal and deliver it. n 


x han: Woh, 4766 Ne Fiteg. 214. 6 Mod. 311, 217. 7 Mod. 151. 


E deed is a deed poll 02 indenture. — Rag Lit. 


b. 229. 


H, that whi is t e on Deen = An. 585 
1152 grantoz. n een 55 43 


N Jndenture, that which is the mu⸗ Lie. 88. 
WT tial deed of both; yer the deed of the r481. Perk. f. 


= grantor is the principal, and the other is 655 1175 x 49 
" but a counterpane; and therefore if the leſ- Cro. Elis. 567. 
A for ſeal, and not the leſſee, it is as good, 2 
a againſt him as if both had ſealed: and if z Rel. þ ney bg, 
1 there happen any variance between e 
, deeds, it ſhall be taken as the deed of the clexfield 47, 44. 
1 grantor is, and the other ſhall be intended x, & x4. 3's 
only che miſpriſion of the writer. 


* And barreth them from ſaying ton. 
*. * to a 8 in the indenture. 
| As upon a leaſe by indenture or fine, both x; fü. Pl. 434. 
3 2 5 apts eſtopped to ſay that the leſſor 
9 0 in the land; ſo as if the _ 

come 


* 


BY Sea Tag #1, AW. 


. 

come alter ward to hade the land by 

wa the lf thay et — 
TIE -- þ way of Ker, And fikewith 15 


on Lb Keen, to n 


eee, bit? ts. Ange dan 


other . * monk an el 
ee ook on etopet 
nue the wife 1184 an take back to kim 


Se 


28 8 


* * 


oY 


As 200% tha | by _ 4 

bo 2 LU, e W 
indented and inrolled, &c,— 2 
i the wife 


SFF. TSR 


. 


28885 ogh ib de yams * 
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1 H 4 N. n. 10 15 
by en 


a bereditaments, where; 1 of fates. ” 


Ang 6 yenvitamen 2 
| hperevicament i f 2 A 
one may a have art effa bs wrd 


One dan of patents ous of the 
Kung 1 alle egiance; ſuch an one we call 


land is no alien; nor by the common la, IR. M. 5s. d- 
one born beyond ſea of Engliſb parents, in 
the king's ſubjection. And the ſtatute 

E. 3, only maketh it more clear; 18 
diſab ſabled'to enjoy any Heredftaments ; ; 
he ſhall have no (b) real nor mixt action, ©) 33H. 5, Br. 
nor is inheritable; but either his youtiger. , 
brother, being a denizens ſhalt have it, or 


W lord 2 . 55 7; o ge 
8 | Br. Denizen 7. 
v meh an ene 


N 214 


100 10 #6 25 


0 . J $ — 1 1 
Ante r 


mans effate ls particular, 02 an inhe- 


and is uncertain 0) certain, 


. Uncertain, 


* 


(a) an allet s ſon born in Eng- Hr zen. . 1. 


von 


N 
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Co. Lit. 55, 57. Uncertain, which is determinable | 


at another's pleaſure, as an eſtate at 
ſufferance, and at will. 


l 


5-4-6. 10 5 ſufferance, when after Tawful 


occupation, he rd Tag ara 


 bithout authozity. 
Ce. Lit. 37. l. Ks . for years | holding i in, after his 


8 term expired, and * . any entry made 
upon him; but if he continue after * 


pn him, then nan wrong aer. 


Arn At will, when an eſtate lan made Dit: 
44k L. "x ting ple ure. 5 


Statutes. 


6 K. 8. cap. 15. If che king give land, 


ox an office, durante beneplacito, and after | 


rant the ſame unto. another, the , ſecond 


grant ſhall be void, if mention be not tnade | 


e of the firſt, 


+ Certain, which is not ſo determi⸗ 
- _ nable, and is called a term, where- 
upon may depend a remai! 


4. 5. Pi. ag. J. S. for in effect it is but an eſtate for life; 
but not upon an eſtate to one and his 


nne ney: Nein ef bis 


0 N 25 


2 OT RY 


* y \ 
=Y - £ . 1 
5 . — $a * * 
* 5 0 4 2 7 . 


nder o 
7 F. 6. Pl 1. reverſion; for a remainder cannot be 
dit upon a particular eſtate precedent; as 
(a) 21 H. 4. 4a · upon a leaſe for years or life; upon an (a) 
eſtate to one and his heirs during the life of 


Knee 


bod7 


nn 


. 


Nee 


"HE 
a e 


a fee-ſiwple conditionally; (e) 


x. 
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for that is a fee-ſimple determinable. _ 

(6) at the dommon law, upon un eſtate $$) 36: Pl. . 
And the heits of his body; for i was 


40 Ibid. 
of C35 - $8 v. n 
ol it it y 115 1 f 5 x 5 : 7 - 33g, 1996... 


* 5 


Wainer ic u vellwue of the b. g 


any reverſion be 


CJ 


effate at the ſame time” appoltited d 


over therefore cannot be faid to be 33 6. 30 
hop: Lima but ev dimiſſione of the 2285 10 
bee i Falch at the ſame time. 9 


Neberlan eee were Lic . 
mot at the 3 


e time a . 0 0 _..; 
without ſaying Lit, . 


if a man let 


more, the reverſion. 13 the fee-ſimple is in 


the leſſor: and if he afterwards grant this : 
to another, the grantee hath a reverſion. | 175 


991 ite foxteitey 4 125 v. wacherrea. 
. (tance out I ht Lie 137.» fund, 
2. * een for life (or years) of land Les. ver Br. 

1 4 feoffment in fee; ſor thereby the 56: 
fee-fi e ſerch, by reaſon of che livery. 

' Ocheryiſe it is, if tenant. for liſe of a re- Co. 7 — of 
verſion of rent, grant it by his deed in fee; Fes. 
CI 5 5 8 
| 3 (b) 1H. 7. 22. 
2 1 a- r nurn his 


. or lil 0 pray ing i 
or (i . 4 2 of 1 brooghr wt (e) K. 5, 16. 
m 


I 
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a bis in e miſe u n the mote r 
EEE. 


Lit. . 74, f 86. Tetris may be flitrend2en, th 


Co. Lie 338. * to ſap, yielded up and drowned 


e eee, oh e —— 0 
'$Co. 69. b. I 
„ two folhrendarits, And to the heirs of one, 


. : he that hath the. Freehold” canndt ſurrender 
Hob. 203, 206 0 the other for r both” have a joint pofleſ. 


— „ and 2 fame elkäte; doe tenants in 


divor 636, 637-50 As the alience of him th 
— 73 Vt "ke the f fcb 5 19 the Torr oF Einil 
n Anrebeer to the 'prti r tenant for life, 


| Perk. 2 6. there is a temainder for life wich bene | 


Fe al Eee. co, OVET, in fee, canhot, en to hich in the 

*temail nder i in fee, fc r he hath not the next 

Park. ibid. inthe e eſtate. Lee for life cannot 

| furrende to him, * . or years, 

1 in i Fink . * 

r that remain as untò him in 

5 a ende 9 4⁸ ali high er EE 5 

the other's SO, Which is x n unto im 

ae vie. # rags m_ 

82 2. . ö Ty ver "FEARS n . 

7 —— 6. 74 Tenant in dower alienating 

longer than during her on life, he in the 

repberſion — ſr FY _ alienee i in 
— * 911 9 4 647 { 


dJ%J. IV 


Tor years. 02 02 iſe. 1 
5. Lit. 42, 43. 1 oh At ermed old, 
„ f 27 V eiſed f it (in 
law) be ore kis 55 when i is alt * 

1 


Od =. nv oy ac cif ai ra a. 
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: lin bticourks of Lew as upon the heir by 5 
| death of his anceſtor 3 upon him in the re- 
; mainder by death of the particular tenant. 
HE TET 5 HL] | 
bn term Cop te 6s either fot bis own | 
1 02 gun auter wie, that. is, fag nnather'g 
1 life, here the tenant gur outer vie Dy- 
Fa 


ing before the other, whom we term ceftws- 

e that can firſt hap it, ſhall ce. 5 1 
\ the: derm, and; 3 A oc- 387, gone : 
in N cupant but if land be let to one and bis 39 7 
1 heirs during another's life, the Hei: r-ſhall wi 
a put ont the o) nt. 105 
re Jnherftance followeth. „ v. 115 6 Ty 13. 


gue 7 Vie, 


er ritance at the commòn law is Elle . fee- 5 5 85 
he ſimple ; the releaſe whereof, oꝛ af an # :4-- 


r eftace fo life, Js not good to one4hat cur fler. 
| is but tenant toz'years, without pit: 
78; bity, As if tenant for life or in'feerekaſe 9.7: 5. 44. 
he 1efſex for years of his diſſeiſor: but 266. a. 262 a. 
in the releaſe of a term for years to the leſſee _ 22 
= for years of him that doth eject him, is 1 
= enough, wwe there gelt 60 peisicy. . 
19 e | 
R And to da tun adtetan tf inheriz Co. TY 364— 
ng ance and life, warranty doth-delong; . 1. , 
the wich: 48; an aſſurance warranting s. 
— — — for the . word auarranti. | 
', WH onl dime a warranty, and not 
MM * 1 if a leaſe for years be Lit. 166, 


made with warranty; this ſounds not ä but” 


Id, nature 25. artanty, but of a Covenant, N 
(in a chattel: and if the keſſte be 

5 ouſted, he may have an action of cove- 

f 


n e ig a Narranty of a ſee N : 
F I 2 hold, 


The Second Bob of LAW. 


55. 3. For. 44. bold the party ſhall have 0 adranags 
| unleſs he be tenant of the land. 
a SOT 410 Ix a tiidos' + \ ww; 
Co. Lit. 274-3. © Every erchange bath a warrants 
1. nit by law; and therefore the exchanger 
| or his heir may vouch to warranty by an 
exchange r KG his re nh 


yg 


3 ſtance is. an eſtate: trend. 
2 th ble njerſcance is never tet ſcends, 
3 from the ſon (that purchaſeth i in fee - ſim- 
Father and of the ple, and dieth without iſſue) to the father, 
. in de- hut always deſcends, as to the uncle, bro- | 


ther, Ac. * { t hath ackual 
bis helrs tha ba 


0 
* As: if the eldeſt brother once enter, his 
der of whole blood ſhall inherit, and not 
his brother of the half blood; but if he ne- 
ver enter, the brother of the half blood ſhall 
r e e 1. 


Co. Lit. 10, 12. 
Hale's Hiſt. 
Com. Law, c. 11. 


Lit. 2. 
a N 'purchato $! A117 4 wa $14. ff 
TY Py 8 8 0 . 
tr than the mothet's; the elder brother 
worthier than the feſt 1 A dende theſe ſhall 
; inherit firſt: 

4 f. 3. 2. S6' lands bac may 9 to the heirs 
o the part both of the father and mother 
of the rchaſor, unleſs it be once attached 
| in the heir of the part of the father; for 
then the heir of the Part of the mother ſhall 
Ne - 4+ 3OL ne ver 


2 7 


e u 


be wif pie I ; 

be bat is Po IK out * mar . 
— is called a baſtard 3 for if a woman 5774. 6. 3. 
great with child take a- baſhand, che iſſue alk 3 120. 


born (though it be within fix weeks after) is Raf. Eat. 387, 
no baſtard: or if the wife elope from her : x. 6. iti, 


huſbands rand continue in adultery, yet the 2,7; + 2: 
ſue horn guring t at time (if boch be widr t. 


in bg x fag jis 2 de wg begor- 3Was.275;27 
ten. And if ie, wife, priviment 33 R. 3.9. 
enſeint (that is, 10 with child as it is not diſ- 


cerned) and ſhe take another huſband, the 
he en e 1 a month for ſuch 0 , 3 
as it i ĩmpoſſible: he Huld: beget it IE: 
be accounted the ſon of her firſt huſband, 
AS ati OY Ut | 
law, (a) ben, * fl Lit, 4x, 
«1: 457 5 3351s 
And therefoze. cannot ost ag 
bring (b) reel of detinue " heir, nor "be 35 H. 6. 3. 
a villain. (q) but by his ow in (e) Lit. 4. 
court of record; and the land ſhall (d) ef: e . Baſ.20. 
cheat where there is no iſſue but ſuch a bar 00530023. 
_ nor other heir, „ee. Chan, 478. 
13 But 
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TT 4 11 1 van 1. 


| (e) Lit. 94- But ©) mar ; following" after, 
= 243) gafnerh him the right of inheritance, 


Powe. :72. fk after the father's death de enter 


8 Co. 101. 
Lev. 410. 


befoze his younger brother, () or fi 


Ik. 120. ter, if both be females, bon (g) ot => | 


be. 7>. ©” ſame father and mother within ef 
(8) 23 'El. perDy, ſafs; who is called mulier p puiſns, fon the 


znSirT.Gerrar.c. 


ch) 2 E. 3. 16. other baſtard eigne; and: 4. ch) the 
poſſeſſion alk bis itfe without inter- 


9 Pie kruptlon. And that (i) alchough the 'mu- 


ier puiſne be an infant, becauſe this bind- 
60 Lit. 94 = eth''the right 3 for e) ſuch 4 baſtasd 5s 


mulier by the law ef holy church, and 
therefore bath a colour io enter 45 heir to 


. hs father. n 18 ge, hop 
3 eee 
A 1 "tance, as pauphters, ie dane, 

| hall \nherfr alſke, and ore 

1 as one Vers. called 2 co- 
Parceners. eee ekt eee rn: 


; e een 
Co. Lit. 167 b. 58 grebe gene entry 


174. b. 374. 2. ſpecial'entry ie e ni $-ea * Hayy, 
A.ͤs if tenant if tail have iſſue two dagb⸗ 
ttteers, and the eldeſt entreth into the whole, 
and thereof maketh a feoffment with war- 


ranty; this ig a Collateral v y, and a 


det co the puiſne daughter for her moiety! 
Which p. . "har r Pegel cy feat 

de entry both, For then it Wert © War. 

ranty tried ls diſfein, and no 
. But all chis is to 0 be underſtood pry 

the 


ge 


So is not a 


: i 
F > kk. 2 mary, wk, wp, ow 


3 3 -__ 


. 2 9 9. 0 2 2 20 ad 
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- the coparceners liſt to have an entry 4 H. 7. 9. 

572 nd not otherwiſe z and there- 

250  partitione facienda of rent, it is a 

good Þ 7 5 fe the defendant, if ſhe is ſole 

eiſed, without that that ſhe holds pro indiviſo, 

and the plaintiff is driven to a nuper obiit. 

And if one enter, both cannot be vouched #3: 3: 79+ 

as heirs, for that is to their 3 3 

but both may have an ee | 


* 4 ”"; a "1 if * wv 
1157707 301 7 6 7 N f | 2 


EF. 1 ah ht vt veel bf 
the ſame (a) anceſtoꝛ:·- 25 0 10 E. 4. 20. 


F #:- FI 4 


ly obligation, covenant, apny , 
all ** cd elle; but nt 95 


I Wn matter (b) en ail; ; as of one's an- (b) Ibid, 
a out. of mind hare b been, our to, 
pay af an antiuity „Sc.. ano 1 5 


Sindjag binicelr aud bis bers. 


But if either a man bind his heirs to pay 9 E. 3 
55 20. à year; or ſuch like, but not himſelf, G. 3 
1 Or himſelf (d) without naming his theirs; plows. 457% © 
? there the heir ſhall not be charged, though 5. N e 
= he have aſſets — deſcent: and therefore (e){ (6). 15 Ris.” 
b | pg — ny Cn d only by reaſon. kene 
4 bath — the ſame is 17 2. Dy. 344. 
; — gun debt, and the action of 25.3: 5 5 
debt lieth 2 bin in che debes & Ainet, 290, 383. b | 
| not in the And for one acre 3 1. 15 48. 4 
q 
| 


— — 


r 


- 

— — — — — — —2 — — — — 
. — — — an is 7 L 3 

— 1 2 —*—ͤ —— ͤ _ and — 

p - pF. —— — fas ro ——— Coy 6. ee. 

— — — — — —_ — — K — — — - — _ 
l * * 7 bh \ b i \ 
l we — — 8363 NL — \ 
3 8 1 — —— 7 3 
5 i 


= 
2 . * , : — 
0 . . 3 
— I et * g — * N ' 
. get G ä —— 
EEE ccc 


— — 


only by deſcent,” _ air Aal be chargeable Plowd. 440. 


ta. an obligation of ro. but no ocher Wachen ka. 1 


_ ſhall be put in execution but it. So e * 


it be hut a reyerſion that deſce deth, 51: 
a i cite he judgment ſhall be, f od > > Jon ate te, 


8 9 beer fert, 2 PE 
| 5 264. 
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recu eret debitum, S damna de tr -d 10 a 
ver ſune levanda cum acciderit; and 3 fh 
writ * 80 out to extend 1 Whale b. 


ef 5 8 Salle, ah ö 11 £ | 
N cap. 6. A namine pane fall no 
incur upon an heir within age. 401 gien 
 Lir. -a.of Des, The dying ſeiſed of the inheritance 
„ and kreehold together: nor of & freehold 


only as bf an eſtate for his own;ot andi her 
5 | life; nor of a remainder or:reverſ}on, where 


the freehold is out of him; 


r if it eſcheat, 


= _ - aherevy the land veſted. ut 1 


v8 the Wes of the diſſeiſor Akoüt py. 
the diſſeiſee may enter; taketh away the 


_ entry of every nn We call it à de- 
ſcent that tolleth apf Niles ether . it he.of 
one that hath ri t al the dying ſe 
6 a) Lit. ibid. of a diſſeiſor (a) babe.” 0 3 
/R s. bi. ai. of one that hath but title that may have 
(e) Lit. 6. un acklon; as an infant (e) whole feoffee 


(4) 25 H. 6. ay. after his full age dieih ſeiſed; he (d). in the 
keverſion, where tenant for life doth alien, 
(e) 9 H. 6. 25. and the alienee dieth ſeiſed; the deviſet (e) 


die ſeiſed. For the infant may have a dum 

fuit infra ætatem, he in the reverſion a con- 
i famili caſu, and the deviſee in that caſe an 
ex gravi guerela. But if the diſſeiſor of the 


oy Ai; ms of land in London, if the heir enter, and 


Dev. zo. r _— condigan, or _ alienee i in 


| | 31 ALISON (1 579 ' Vzrmort- 
. #1 1 C 


5 Bat ir the ie e e £2 
action commenced, as ſuch action was brought iu reſpect of tbe 


land, he might plead, that he had Nothing by deſcent at the 


time of the writ, &c. Co. Lit. 102. 1 Mod. 2. Carth. 245. 


Prec. Chan. 512. But now the heir, or the deviſee, five hæres 
- faftus, are made liable for ſuch debt to the value of the land 
ſold, by ſtat, 3 & AW. & M. cap · 14. 


D 5 2 


| 2.2.8, 12. 2 The dying e 
= Ea. 05 


| aten wie I” a WES conditional 2 
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ie ſeiſed ; or if a man deviſe, 

at 2.8, ſell his lands at London, &c. 
the heir Me diffeiſed or make a feoff- 
ment, and the diſſeiſor or feoffee die ſeiſed ; 

yet the feoffor upon condition in the firſt 
15 e lord of whom the land is holden 
in che cond Cie Tod 7 L in the laſt caſe, 
may enter, riotw Kinltan ing any deſcent; þ. 
for they have no reined . 


But calm en the land within a 
year by efove t be 7 it is called conti- 
nual Claim 3 + Gl if ehep p dare not upon Lic. +. of cont, 


rhe r. of. ſome bodily cc; Co. Lit, 250, Are 
Gf 


t en as near 1115 * q * 
aer thelr ent 121 


[ogy "i - bo 5 


Hg f and without title, toll- 
eth not the entr of him and his heirs, 
which at the time of the deſcent had good 
title of entry, unleſs. the diſſeiſor had peace- 
able urn 4 as 8 next 1 


diſſeiſn, _ 
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dn 203 9: a 


e, 15 Aa fee-ſimpl fo one 4021. PI. 250 


and the beirs .of his body; for that is 77: 340 - 
a fee. ſimple at the common 4K but « the as Il 


haying of iſſue made it a more perfect fee- 150 we. ö 
ſimple than before. FR ND 
Which 


mn Wok Book of LA 


30 E. 1. Form, 


Thich before (fue c 
nated. Wiley vef en 


Walen ante i 


978.4. 46. * Add i be allen 1 "P . 
1 — n taindef of ee but fo 5 1 


P 
30 E. 1 x. ibid. fail bef 
ini oa 


Law of Fort, or giver, ſhall have 5 | 
$5, 153, &c. | 
v8 this by ape Fayre 12 2. C. I. 
wege Pitten from e HOVER 
2 2 A 1185 ICE. of wy ige) 
the y i of the Air, 
ans a, n it, is. become, an 


a by t i. copſt ic 
a new kind of di 


ſimple, and called an eftate-tail ; which 


name, for plainneſs'fake, we uſe hereafcer | 


calling the other only a fee: ſimple 8 and the 


name of inheritance we 8 5 ply in 
to them bath: in which en 


T doth 8 thoſe een 
Es tba Saulen . Ft : 


* ? L 1337 1. 1 190 Vit: 


mmm 2. cop. ap Twi wil of de F 
.- - (according, to the. el the deed « 
ap * Wall be . a an 


Ie all | comm 


| mani 
forth ws 80 that they 7 tO _— = 


land was, dr un r — 
©, have no 9 116 1 Tn 
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his heirs (if iſſue fail); neither ſhall the ſe- 
0 huſband of any wotnam from hefce- 
forth have any thids of the Hic ſo given 

condition after the deatk of "his Wife; 
2 law of England) nor the iſſue of 
the huſband and wie ſhall ſueceed in the | 
iheriein ice; but immediately after the deatk Wn” 

huſbandl and wife (to whom the hknd 
was given) it ſhall return to chen ie, or 
to 1 * or his W as 5 afneſasd. 

K STO £9735 p 
= | 34 & 35 H. 8. cap. 20. Na- commn v Co. Lit. 335. 
2 recovery. of lande in 2 orf 377 b. 373-% 
On, other prov! the or hit proge- 
nd nitors, (though it be with veucher againſt 


05 tenant in tail, the remainder or reverſion cad it 
being in the king at the time ef the reco; 
b very) wall bind the heir in tall, or bar 


F him of his entry. Tenant in tail hall take: 

c no advantage fur any * _—_ 

J againſt the vouchee or his heirs, - il 

N {ty el net 1704 4 B10 fn — PET 
-Þither: belong hereditaments 255 2 
in ee with one's: kinſwoman, | 


For e word: r ne d 4. & bo, 
eth. an inharitance 2 doncca. and the: 
of their two bodies od at 
But land cannot be given in — war- k.. are 
rage with a man that is couſin to the do-. 
nor, but always with a woman. 0 97 2 


ny 4 T1 > *7 20 7 44 ; 20 770 — 9 
2 \ & »& & p , 


"I 7's abſolute | 


i 
N 
2 a * 
* 
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Co.Lit.176,277, _ Abſolute is a. fee-ſimple | to one and 
his heirs whatloever; which deſcend: | 
ing to females (if one of them have f 

fands of the. ſame anceſtoꝛ by ark con 


marrtage) che ſhall have no mo E ſuce 

— 90 be content o Wor. thoſe lands in Ml ora 

t, that is, that t value thereof wo 

owed to the other. y 

Lit. 39. II if ten acres were given tocher i in Franke can 
marriage, and twenty acres more (all of for 

- equal value) deſcend the ſame donor, 0 

| ſhe putting all together, that that value na 


— known, ſhall retain her 1 10 ten, 

and have five acres more. | 

Lit. 61; But if the lands deſcend fein the father 
of the donor, or other anceſtor, and not 

the donor himſelf, the ſhall have het part 

in that which deſcendeth, vrithout putting 

in hotchpot; for ſhe is mor advanced by: 

him, but by the other. 0 3 U i} i (Nags 


SaSrg 


Aa JAKwo[£c 


Lit did, No more ſhall any hotchpot be, but in = 
| Lads given in frank marriage; Er if U- 8 
man have lamds by any. other gift, the. hall th 
 have-ber\þart/lofi/that-whittideſcendeth, un 


if no ſuch gift had been. And the reaſon 
bf all this is, for that (if ſne will not j 
| the land in hotch _ the lau intendeth that: 
Lit. 59. 3 — — advanced. And 
1 8 70 — the! ladtl | 
Þ 2 ray ce n always re- 
. main to the dane. WIE % (06 


Co this place are to be referred 
lands 


/ 
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lands given to a co zation, which | | 
go in perpetual cuccetſion. 


And therefore lands given to a mayor, a 27H. . 1. 
commonalty, without ſaying, and to le te 
ſucceſſors, is a fee-ſimple, and though the — 
grant be for their lives; for thoſe are void Sd 
words. ; 371. 6 Co. 27. a. 


And a colour in an action of treſpaſs 22 E- 4. 66, 
cannot be given in a corporation by a leaſe 
for term of their lives, for being a body 
Fo i (which never dieth) oY cannot 
ve ſuch an eſtate. | 


pere two fvecial eſtates 8 life ; 4 


dower, and tenancy by the curteſy o 
England, Do. ariſe after. one's death 


chat at hath An en jolned with 


For — 55 may be of a \ reverſon de- (ﬆ) 5 kli. c. 5. 


ing upon an eſtate for years, and con- 
uently of the rent, if any be reſerved: 
but (b) not where one hath an eſtate for life, (b) 40 E. 3. 13, 
the remainder to another in tail, the re- 
mainder to his own right heir; whether 
it be a fee-ſimple, oz ſuch an eſtate⸗ 
tail as may go to ch iſſue had be⸗ 
tween the donees; that wife oz that 
husband (if the donee be a woman.) 


As if the lands be given to a man and the Lit. ch. of Dow, 


heirs that he ſhall beget of the body of his 
wife; the ſame wife ſhall be indowed, but 
not a ſecond wife. And of lands given to 
2 woman and the heirs of her body begot- + Elis. Fl. 239i 


ten * her huſband; her huſband may be 
tenant 


Py — 
C 
. — x — S 
8 * 2 
— ——— Rea 
— — 4s — 
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tenant by vürteſy, but not n ſecond. 80 

of arg tus 'betore-the Ratute of Nit. 2. 
do a man and a woman, and the heirs of 
their two, bodies; the ſecond wife ſhall not 
Lit. cb. of Dow. be, endawed, nor the ſecond hufband be te- 
„ 1 curtely, for their Hue cannot inhe- 
rit. But in both caſes the wife of ever 
iſſue (inheriting by force of that gift) ſha 
be endowed, and the huſband of every ſuch 
iſſue may be tenant by curteſy. So of lands 
given to a man and the heirs of his body, 
or to a woman and the heirs of her body; 


whatſoever wife the huſband taketh may be 


endowed, and whatſoever huſband the wife 


5 +Y 


Dower is an effate whereby the 


Li 
©. Lic. 33, &. ho muſt be nine years of age at t 

94-4-47- time of her husband s death. Derain- 

ing of deeds concerning inherttance 

 defcended to'the heir, is a dar of her 

. dower, fo long as the detaineth them: 

(b) 2H. 7. 6. but (b) fo it is not of lands purchaſed by 


9 Co. 17, 18. the heir. 
| is þ fre (335.4 $i f 1741 | 325 | 
Li. . of ow. "Tf. the husband at the church doo, 


__ whichis Fre an 9 ad oftium ec- 
c) So he muſt be. Cie, U, being (c) heir apparent, by 
beer the "Father's oz mother's ronle 
| which is called an endowment ex aſſenſu pa- 
FN.B. 352 Iris or (d) Matris, Sc. for the (e) fon imuſt 
en . fate . they _ do 
; : . 5 ) Me | * on ance. not () be- 
5 bo eſpottfels, endow "her of unp cer, 


— 
o 
- Lv © 


it, 7. 1 bur 4. | 
105, 1%. toman hath the thfcvs in n 4 


nt, 


ſhall not have doyer, , unleſs, t 55 ien * 


det Bock of L AW. 120 
„ ag ok the whole 1 01 
* art, &C. | tat 

rvs, ik the e 55 on 
400 fa rf Winn cn F. N. B. 352, 
nor e afſenſu fratris, or conſunguinei; there- 21 H. 6, 25. 
fore it is at her election, ee huſband's f 
death, to hold her to this endownithr, or 
to take her dower at the common law: 
and in ſuch ende wments the ite may en- 
ter After Her Huſband's death Without any 

g affiginrment, (becauſe the e 57 

the kund Which us "hall have” appe 
which in deter at the (cotton. a\ 
canhbt. , | 


* 
W "> Ferri 


323 


abou n cap. 7. The wife, after 
the death of her huſband, ſhall abide in his 
chief meſſuage fory days, within which'time 
her dower ſhall be a (hened her: if the chief Go. Lit 10 
meſſuage be a Fe, | then ſhe it Thall have a 3 Lev. 401, 
competent ie Fier her till r Wye 
be alhgned, 5 


— . — — —˖—˖— . 7˖§˖—ö«ðĩ5682—— — ee ey 


— 
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54s . 
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———— 


"We. 2. ah; L 34. A en that Ply N. * 150. 
her huſband, "and abideth with an adulterer, Co . Lie — 


g nd Jvithout coertign of the 3 Was. 276, 
church) joouketle l and | n her, to 
inhabit with bim. 4 las 


10 


L 


11 H. 7. cap. 20. If a woman that t 
an eſtate in dower for life, or in tail 5 „„ 
with her huſband, gr. only to herf ann n e i 
let ple, in any * {Ju Oc. 6f th her: 


— 


a__ 
—_ 


ws ge 
OY oO Ir ag wt. — 2 — —. 
” — 


r 


$2 


* 
* 8 * 
* 
- So 
* 


FV. Vernon's caſe, 
4 Co. 1, &c. 
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82 or purchaſe of her huſband, or. 

he huſband and wife by. the lt 
4 ors, or any ſeiſed to ing 
huſband or his anceſtors," do ſole; (or 2 
an after taken huſband) diſcontinue or ſuf. 
fer à recovery by covin, it ſhall. be void; 
and he, to whom the land ought to belong 
ag the death of the ſaid woman, may en- 


ter (as the woman had been dead) without 


any diſcontinuance or reco rovi 

Fr h ſhe may enter after the on! OB pry 

But if the woman were ſole, : the recovery or 

diſcontinuance barreth her for ever. 
This act extends not to any recovery or 

diſcontinuance with the heir next inheritable 

to the T__—_ or 555 his „ 5 record 


27 E 8. c. 20. Wpbere a an ele 1 mad 


in poſſeſſion or uſe to huſband and wife, 


and his heirs, or the heirs Ne their two bo- 
dies, of to them for their lives, or for the 
wife's life for her jointure, Fi ſhall not have 
any dower: upon a lawful eviction of that 


jointure, ſhe ſhall be endowed according to 


"Eo Such a jointure being malle after . | 


the rate of land of her buſband's whereof | 


ſhe was dowable, 


riage, the wife (after her huſband's. death) 


V. Co. Lit. 
Wright's Ten. 
292196. 


may refuſe it, and betake her to her dower, 
unleſs the W be made hs act of * 


liament. 


Tenancy by the aun of rigland 
is an nee whereby of an , 


UDO Derr rar  Qgoygoco 0 w=s, 


CPF EtirE RE 


le 


fee of the land marrieth a woman that is 
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ſeſſion, the husband that had iſſue by | 
her bozn aline (whether the iſſue be male #*-7- 

or female, heard or ſeen, and whether it af- 

terwards die or live or if (a) the iſſue be (3) * 5 
born alive, it is ſufficient, though it be not 75 5 
heard to in as much as he may be born 

dumb hill have the whole. 

But no tenancy by eurteſy ſhall be of 2 Parke. 90. & 89. 


Co. Lit. 31, 40. a. 


e in law: as Where ls deſcend to C, 9 4. 

the Wie arc the dieth before the entry by 20 08; 
her ar Her huſband, ot any of them “. "Nor? ND A 
of a thing Incſuſperibs'V" as where tetant in dial. a. e. 15. 


2 Sid. 110, 117. 


ſeiſed of the ſeigniory in fee, the huſband 
tan never be tenant by the curteſy of the 


ſeigniory, for dy the inter- marriage it is 


ſuſpended. And it is called tenancy by the Lit. 3. 


cufteſy f England, bocauſe no other realm 


uſeth it, _ 10 239 0 


» "EP '” 
: 90 BY 1 44 i)! 1651 37 


* But where the wife's eſtate Rood out upon mortgage dvting 

all the coverture, ſo that the huſband never had actual ſeiſin, 

yet as he could not, from the nature of the eſtate, hav by 
W 9409's {faifus ig (equity, It whs'decreps that lie hou - 

tenant by curtely of the equity of redemption. — 4 

v. Engliſh, 25 March 1738. And where an eſtate in the Plan- 

N deſcended to the wife from her — ia of _ 

the brother's gyardian, not knowing is 

fon, ede receive the rents and profits of the eſtate, 

td eien of tke guardian was confirued to be the ſeiſin of — 


e, and ll, uardj bp her, f h he not intend it; 
cut bdevef Wers ae 0 e 1: „ of law 1055 y 


3 ording 10 right, and therefore that i. 
fo inti the 22 to 8 2 by the curteſy. N jp chan; 


40 iis; 1 M 


$ ..- 3 
L #1 


Th. K CHAP.. 
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cHnar 1. 
Of ind. 


* 


bare hereditaments. 


a «Ten, A tenement is a poſſeſſion holden, | 
x47; 853, the fee-ſimple 400 when he that 


N * hath it dieth without eir, ney to 


the lo. 


29 Af 5 Which is Sd. an- 3 as if land 
c. Wright's Ten. deſcend from the father, and he die with- 
315 &. aut an heir of the part of the father; or a 

baſtard purchaſe land, and die without iſſue, 


Ok this _ are lands and advow 
_ 


Land is a tenement 0} g manual oc⸗ 
cupation. 


21 H. 7. 39. For if ths tenant of rweniy acres 4 01 land 
before Quia emptores terrarum, make a feoff⸗- 

ment of one of the acres, to hold of him 

dy 64. and dieth without heir; the lord 

ſhall have a writ of eſcheat, ſuppoſing that 

he held of him nineteen acres, and 6 d. 

rent, yet indeed he held not the rent, but 

the land; and in his count he ſhall declare 

all the ſpecial matter, * in a writ of 


TELLS 4b wWafd 


Ereditaments, N tenements, 0 


. » ia dog. os Ä 


* 
ee a4 


„ mos. MH 


_ Bd Da 


neon o Dh ES. « A. None 29 + 4 Y aid _ 


mebenden not only gardens, mean 


the parſon's, and he ſhall have an — 


may have an aſſize of the rectory, church- | | | 
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ward of the heir of the meſne, the writ 

ſhall ſuppoſe the rent to be holden, and der 5 

clare ſpecially; or he may have a 

writ of the land, Or A ſpecial writ, — F. N. B. 139. c. 

the meſne held the land unde redditus ille 

provenit: all which proveth, that indeed 

not! the ſeigniory, but the land is holden. 

Therefore of land, rent, Sc. the pleading; 

is, he was ſeiſed of his demeſne as of fee. 

But an advowſon lieth not in manual occu-! Co. Lit. 17 

pation, therefore the pleading there is, he 

ia aut in fee, without ſaying i in Gemeſne. Lit. x 


7 Ander the name of land are com. g. Lit. 4. 2; 


dows, paſtures, woods, rivers, &ec. 
but allo meſſuages, end ym £a- 
ties, _ N 7 57 He. 5 Hor 

For | in 2 x recipe _ ts of a * 
ſuage, the warrant of attorney Is, Vod a- 
lis 17205 loco ſu J. S. in Leere 2 


et þ 


22 8 
». 


Churches and e church yards belong r 5 
to the iacumbent. 2 kame 5 — 


För a 3 to the church, or 
glebe, as trees; or graſs, growing there, are 


for them, and for entry into the church- 30H. 6, 204 
yard or glebe: and if he be ejected out of | 
his church, and another take the profits, he 


— 
— — 
— 
- = — 


1 and glebe, for it is his freehold. 
K 2 9 Pu- 


— — a w 2 7 2 


——— 


— — 
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' Pxeſtriptfon here is of no force; 


Pr. & Stud. 26. for it fiaketh no fight in land, bur i in rent 


Co. Lit. 113, or To out of land. | 


-- 8 22-4. | = 
| Profigtio,” 

50 Al. pl. 1. | Al land is holden of t e king im- 

73 E1. Pl. 4h. wediately, 92 by means, himſelf: ha. 


wigs Ten. Ving not — hight fer © upon earth, of 
137, Re. 7.4 e 11 


8 E. 4. Ech. 13. - Efchvats of all titles appertain 
Kl. 5 34. Unto the king. All mines of gold 
and wer, on wherein the guln und 
ier is o the nene wunde 2 ot 


* - 
5 ee; [14 


Ks. fr Among 3 the.eiveſt v 
ce. partition ſhall have the chief houte, 


Co. Lit. 67. 2. 


. 166. a. 1 b. 56. Ff. N. B. 6s. ve. "ry 


Jus feud, lib. 2. tit. t4. 1. 7. 


Lit. . S n delivered of land; we ol it 
Co. Lit. 48. b. 8510 feifin, and the niakipg df the eſtate 


49-3.'$0.n. lis 


"hy — l feoffment; always puͤſſeth a free. 


hold, though he be but tenant for years, 


4E.6,Pl.25, At will, or Jufferanet, rhat makerh: ir. And 
i . s otherwiſe u freehold of land caunot 


(a) Lit. og. 
(b) Lit. 121. pa -fabe- by releaſe; (a): 'ARB-Confir- 
368 
of enarging un offates as 3 leafe for 
years, and afterwards releaſe or confirm to 
the leſſee, to have and to hold to him for 
life, or to him and the heirs of his body, 
or 0 pim and to his heirs, Sc. for a feoff- 
ah ment 


cum tn and. amt T . 
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ment with livery made by one to his tenant 5 
(c) at will, or (d) for years, is void, except 3 2228 
it be by deed, and then it ſhall i _s by way 8 
of confirmation, 


Exchanges, (e) endowments, (5) 1255 Dn 


and ſurrenderg G. (8) 466 Pl. 3. 


Livery within the view; ſo we call an» _ 1 
5 


eſtate "made within view of the land, 3. 


be it by delivery of a deed of feaffment35*: 3. 11. 


within the view, or otherwiſe, is a good 
livery. ok ſeſſin, if the other enter in 


the coffor's lite · time elſe the land de- 
ſcendeth to the heir of 1 feoffor, and chef ro 


wen ſhall never elle. 
of a 
Dvowſon i the fatereſt of 35.7.8. 
A W ta a church. b Sy 


4 Wis, 1. mau. Comp, $022.50: 59» 149. 


And this ald lieth in tenure; for a com- Y. Pig. Rec. 97. | 
mori perſon may give it to hold of him: 8 me 
and the writ of right of adyowſon i Is, E 


clams ners de te. 8 75 385, 239, 240. 


K 3 cHAP. 
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Co. Lit. 148. b. 
313. 314+ 


HAT N. 75. 
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CHAP. VI. 
Of ſergniorzes. 
Itherto of tenements. 

, .Bare heredſtaments are ' thoſe 

which are not holden, and concern 


Thoſe that concern the land are 
extinguiſhed or gone fo ever, when he 


that hath them hath allo the poſſeſ: 


ſion of the land that they concern, in 
as high and continuing an eſtate, ag 
he hath the hereditaments. 


Otherwiſe they are but ſuſpended or 
gone koꝛ the time. 
As if the lord purchaſe the tenancy in 


fee, and though it be to him and another, 
and that other ſurvive; for his eſtate is as 


high in the tenancy, as it was in the ſeig- 


Ca. Lit. 147. b. 
149 2+ b. 


niory. 


But if ane that hath a rent- charge in fee, 


grant it for life to the tenant in fee of the 


and, or in fee to the tenant for life of the 
land, that is by a ſuſpenſion of the rent; 


2 em. of and therefore (a) in the firſt caſe it may be 


(b) Park. 


with a remainder over, and (b) in the ſe- 


cond the tenant may grant it in his life, 
2 | hs 


73 ˙ . ons: ² ͤͤ˙ al oa. ot at. 


„e BY 


S x3 


the mill, and cannot be diſtrained.. wn 
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and his heir ſhall have it after his dean 
for the eſtate was not ſo high in the one as 


in the other. 
So if a man that hath a rent-charge i in 


fee going out of land, intermarry with a 
woman tenant in fee ok che land; or if the 
tenant infeoff his lord upon condition: for 


there in the firſt caſe the huſband may grant & F. 

this rent, notwithſtanding the intermarriage; — * vs ”" 
and in the ſecond caſe, if the tenant enter Pk. 19. 
for the condition broken, the ſeigniory is 
revived 3 for the eſtates are alike perdu- 
me: | 


Theſe are leviable b diſtreſs, yp 


ſuch as cannot be diſtrained fo2, * 


Diltreſs is taking of chattels. As 
(a) a cart full of corn, a fold (b) of ſheep, (c ah 25. 
Sc. a (c) mill-ſtone, Ic. if it be not part (c) 14H. 3. 25. 


of the mill, though it be fixed to a piece 8 


of timber with nails; windows and doors, 2 261. 
2 Vent. 06. 


when they are removed off from the hooks. 2 ye... 129. 


ut a miill-ſtone, though it be lifted up to Pee. Chew. 7+ | 


be picked and beaten, yet ſo long as it liech 368. 25% 
upon the other ſtone, remaineth parcel of Gerd. 357 


more-can windows and doors hanging v 

the hooks, though they be removea 51 2 yo * 
found upon the ſame land; but in other a! by ry 106 
land not holden of him, he cinnot diſtrain = . 

for his ſeigniory, except it be by the te- 
nant's grant, 'fo2 ſatigfaTion of arrear- 


ages; for diſmes let, reſerving a rent, can- 


not be diſtrained for the rent, not when 
1 K 4 they 
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21 H. 4. 40. they are ſevered from che ninth part, in as 


el rc. Much as there is no diſtreſs but upon land 
2 „in demeſne; neither could a diſtreſs be taken 


242-3. 5C0. 5. upon 4 Ms but 1 it aueh land 
2e. ot ide and en, ES. 1 


Palm. 105. . 88 11 

— -;: 8  Prerogative. | 

304. Went. 99. 

% The king may diſiraſn in another 


13 E. 4. 6, 


Moo: 168. länd of the ſame. man's for his ſeigniory 
50. 4 or rent-charge, but ſo ſhall not the grantee. 


2 Vern, 714. 


3 Wms. 307. 9 H. 6. 9. is, that a common perſon gan- 


8 not diſtrain for his ſeigniory, but in the land 


holden of him, except it be by his tenant's 


grant; but the king may in any place. 
For all lands e 13 FE. 4. 6, is, chat the king for his fer- 
ys may Aug vices, or for a rent-charge, may diſtrain in 


Wright's Ten, all his tenant's lands 3 n ſo a not Je 
n king's dane 


Saaler. 


Bro, bare 33 Marl c. 1 8. Diſtreſſes mall : not be ta- 
3 8. 105 ken in the highway or common ſtreet, but 
1 „, by the king, or ha officers _ Te” 


8. b. 
9 Co. 22. a. author, 


Artic. Chr. c. 9. Nor io ha; ancient few 
of churches. _ 


The diſtreſs veing pur fn 3 overt 
or open pound, that is, {ome place where 
the owner may lamfuliy come at them, 

9 f. 1% ag if they be things that have lite, t 
— meat, Ar. be that — 


u——_ ww wv mos co &a404a ia q@630 


. 3 A. 
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ſhall not be charged, what hurt ſo. 
ever they receibe; for "quick chattel muſt Co. Lit. 47. v. 
be put in pound overt, that the owner MAY 6 Mod. — 
give them ſuſtenance: dead need not But 215, 216. 

if they be marred in his default that dis 


ande kv thalliabyer for chown 
| dae, 33 


14441 


Marth. 0 "Nout ſhall lead difref out 5148. 106,107 

of the county where they were taken: the 5 

6 that doth it to his neighbour 
il be fined ; the lord that doth it w his Le 

tenant ſhall be amerced. | 
1 2 P. & M c. 12. No diftref of Dy 177. b. 

cattle ſhall be driven out of that hundred, Cre. Kla- 40. 

rape, wapentake pr lath, where it was ta- 2 W. te, ſell 

ken, except to a pound overt within the 3 An. e. 7. 

ſhirt, not aboye three miles from the place 14 Ani. e. 16. 

where it was taken. No diſtreſs taken ate 

one time ſhall be impounded at ſeveral pla- 

ces, whereby the owners ſhall be conſtrained 

to ſue ſeveral replevies; the pain of both 


_ theſe 51. and treble damages, Na perſon 


ſhall take above 4 d. for the poundage for 
any whale diſtreſs impounded ; and where 
leſs hath been uſed, there to take leſs, upon 


pain of gl. and Joſs of the money he hath 


taken above * __ r ri, 
ſtanding. 


Bare n that may be 


difiratued far, are 8 fetgnioy and 


rent charge. 
Seigni⸗ 
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197 6. 7 Deſgnioztes ate ſervices wheteb) 

e. lands are holden. 5 
Services are common to all cer: 

=_ eſtates, 02 pꝛoper to inheritan, 


Common, as fealty and rent-ſer: 
vice, whereof fealty is incident to 


Lit. 29. _ every ſuch eſtate: for leſſee for life or 


years ſhall do fealty of common right. 
But tenant at will ſhall not, becauſe” he 
3 hath no ſure eſtate. And therefo2e the 
Waste, ren. ſeignioꝛy 02 tenancy bein — 
38139. (whether by deſcent or Pant) 
done anew. 
All other (both common and m 
per) grom by reſervation. 
1 Fealty is àn oath to be kalthkul to 
phls lozd fo2 the tenements. 


Rent-ſervice is a rent to be pald to 


the loꝛd at certain ſet times. 
Park. 12). And to this place we may refer all 
e fervices that lie in feaſance. As co be 
hoy one's butler, to cover his houſe, to ſcour 

his ditches, &c. But a reſervation of things 


in prender or uſer, as to have common tor. 


four beeves, or four cart loads of wood, 
maketh no tenure. 

Of which kind, two among the reſt 
are ſpecially to be conſidered; that 
is to ſay, frank almoign and divine 
ſervice. 


. the church holdeth freely | in als: 


Er ge ge f 1"K-3----  -3--+ 


© Frank almolgn is, when a man of 


A cn ns ms 
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for if an abbot, tenant in franle almoign, Lit. 1. 


alien to a ſecular man, he ſhall do fealty to 
the lord, becauſe a ſecular man cannot hold 


in frank almoign; and the tenant in this 754 1 


caſe holdeth of the donor, and is within 
his fee. For the king's grantee of ſtrays 


| infra feoda ſua, ſhall have them in lands 


holden of him in frank almoign: and the 
tenant. ſhall have - againſt him a writ of 
meſne, or ze injuſte vexes. And if the ab- 
bot tenant in frank almoign, and all the 
monks die, the lord ſhall have the eſchear 
to the which he is bound to ſay 
prayers, and theſe prayers are the ſer- 
vices, But becauſe the pꝛapers are 
not limited in certain, he neither 
ſhall do fealty, no2 is ſubjeck to di⸗ 
ſtreſs or ceſſavit,' if they be not done. 


The low muſt warrant ſach a te-7* = ou. 7+ 


Lit, 32. for acqu. 


nant againſt Himſelf and his heirs, 
and ſave him harmleſs of all manner 
of ſervices, agatuſt the lozds above, 
which we call acquittal. 
Divine ſervi 

of ſervice limited in certain. As to 
4 diſtribute in alms to an hundred poor men 
an hundred pence, &c. _ 

Theſe are the ſervices whereby 
everp certain eſtate may be holden. 


There follow thoſe pꝛoper to inhe⸗ 


ritances. 2 


The grantee whereof ſhall hold ok 
the grantoz by ſuch ſervices as he 


Holdeth 


ce is a ſpiritual kind Li. 30. 


— —ũ—Ef 2 — 


— — 


8 — 
— 
— — 2 
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Park, n36, 1 over, if ather lervices be not 
2 reſerved. As if there N and te- 
— by knight's ſervice, and the tenant be. 


— 


fore the ſtatute of Qxia emplores terrarum, 


infeoff a ſtranger of rhe tenancy, len 
any thing reſerving; now the feoffee and 
his heirs ſhall hold of the feoffor and his 
heirs by knights ſervice. 


Ot ast 2 the grant92 may appoſut him ta 


= mane v2 hold of the next loꝛd. As if before the 
nation, vide ſtatute of Quia empiores terrarum, there were 


One Ten. lord meſne and tenant, and the tenant in- 
feoff a ſtranger to hold of the meſne; this 

is good, and the feoffee ſhall hold of the 

— by the ſame ſervice that his feoffor 

held, and the feoffor cannot reſerve new 

ſervices ; for to them the meſne is à ſtran- 

ger. But if the feoffment were to hold of 

the lord paramount, that were void. 80 

if the benen were to hold of any other 


ſtranger. 


Statutes, 


| 18 E. I.  Qyia emptores terrarum, In all 
feoffments to one and his heirs, the. feoffee 


ſhall hold his land of the chief lord of the 


fees by the ſame ſervices. that the feoffor 


held Before. If the feoffment be made of 


parcel, he ſhall hold of the chief lord gro 

particula, according to the quantity of the 
Huang, and the feoffor ſet free for the part, 

To, Lit. 200.8, f that is, he that holdeth over, 

+ Vine if 4 i. be by no ** ſervices than the te- 

nant 


O SN 


of h 
but 12 a Trice? of Hall, beter 
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gant holdeth of bim, we call it ovelty of 

ſerviees, whether they be the ſame as each 

of other by 20s: or leſs than he by 205. and 

the tenant of _ by 20 dia ' 2 — 
of 


nd of u 
e — ett 1 

Vut d in ank-marriage tans 
not hold but kealty. And therefore 4 H. 6. 2a. . 
ife in frank mafriage, fendring à rene, the ee . 
putzen ie vod) Fer" ir is dontrdiyiro the 75S 
nature of a frönl- marriage, !twhith ie, : 
render nothing till the fourth degree be paſt. et 
Some think the reſervation good, and the | 
frank-marriage thereby deſtroyed, But all Old ten. fol. 7. 
agree, that the frank- marriage and -the re- | 
ſervation: cannot ſtand together. Aid that r.. 
of the donoz till the kourth vegree be 
paſt, And therefore a gift in . 

* the remainder in tall to a ſtran f 

2 good franke- marriage, for the; reverſion of 
the fee is in the donor, which maketh a te- 
nure between them: otherwiſe it is, if the 
remainder were in fee; who mult alſo Ac- Lt. «- 
quit, them of all manner of ſervices. 

nd therefore the donees in frank-mirriage 12 H. 4. g. 


145 


may have a writ of meſne, 


4 . 
% 1 2 ates i. 8 a * 
1 q . * 3 £ W 
3 4 7 4 Pra 75 * 82 — 23 4 1 
1 . bx 15 * 1 4 . 44 nnd} 
6. » F 2 44 * 2 


One that a bow 1 | 
$ pe Wap ga hin ng: 1 5 5 I 855 
Katute ofen, = 


rig empibres terrarum, te a Sffment to 
— 1 of his N and 111 a {: king, * 
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this is no tenure in chief, for a tenure in 
chief is the higheſt and moſt honourable; ſer- 
vice in law, becauſe it is to the chief head 
of the body of the realm, and therefore 
muſt be immediate unto the king, and take 
his original creation from the king himſelf; 
not from a ſubject. So to hold of the king, 


.._ _ -- as of his honour of Glouceſter is no tenure 
4 1 21.4 9) 


in chief; for it is not of. the. king's perſon, 


— * allenating the kreehold without I; 


v. Ante. 31. 
is notis. | 


conce, foxfeiteth the. [ 


stauen. 1 * 5 | 1117 af 


and. 5 END 


"oem cb. c. 31. By a common eſcheat 
.of a barony, &c.. to On: Gs the tenant 
| Kal bon chi. (1278, 


3% e; 1 


1 E. 6. c. 4 .. No ; ox a _ 


| cometh. to þ <; — by 1 r 


lution. Th 


Arn 


4 3. 6 12. The king 2120 henceforth 


wo. 22 not hold as forfeit. "och -lands. if they 
+: . be alienated, but ſhall have a J for them 


Lit. ro. - 


in the chancery. 


» 1 [ 1 
” N A * 


Services p2oper to eſtates of inhe. 


8 i are homage and ſuſt 0 


- * 
* — 5 


court; for tenant for lite Thall not . 
take homage, but only tenant in fee-ſimple 
or in tail, in his own or ayother's tigh 


Homage, * the huſband for lands 10 he ſo gh: in 


. away by 12 Car. 


2. Co 24. 


the right of his wife, if he have an iſſue by 
her, ſhall do homage in her life time; but 
not or her yr if he holds bimſelf i in 


as i 


/ 


u 
: 
9 
ti 
0 
ſt 
a 
ſe 
d 
u 
Þ 
ti 
A 


The Second Bock of LAW, 143 
4 tenant by curteſy. Neither can a man 23 H. . 
oy day —_— — notwithſtanding 1. 
that he give land to many ſeverally in tail, 
to hold of him by ſervices and ſuit of court, 
for he may make a tenure but not a court. 
for à court cannot be but by continuance 
time out of mind. 8 


- Homage is. an-oath of aug, ac- L. 1. 
1 e himſelf to be the lozd's 
man: wherein the tenant, muſt be un- 
knees, and hold both his hands to- Li: g. 
gether between the loꝛd's hands ſit- 
7 Defore him. Thfs is to be done Lit. wi. 

y to the loꝛd himſelt. But the lord's (a) Lit. 44. b. 
ſteward or bailiff may take fealty for him, 243. Br. 
and hut once during the tenant's life: 


do it again to the heir of the lord, or gran- 
tee of the ſervices, nor to the ſame lord, 
if other lands do afterwards deſcend to the 
tenant that are holden by homage of him; 
and though it be in the king's caſe. 

EIT Sas es 1 5 

ok 771 . P rer ogalive. 


* 


The king's chamberlain ſhall tale r. v.. 56e. 


bomage kad him. 
e | Statutes. | 


33 H. 8. c. 22. A fee ſer down for re- 1 H. 3. St. Eibe 
ſpiting of homage in the exchequer or other © reciteth it. 
courts, & 5 | es dS WS. "4:2 


- When an inherſtance- deſcendeth 
17 | | 0 


1 


ſo as having done it once, he neither ſnal! ,.. 


1 


be 1 by hol 
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to co 251 the hero bd ba alt 
8 rnag ; * un 


11 ft 


; 4 ' 


! Prevogative.” AR 

- Bi b. mo wan Wis a a 

When hors and bis ances 85 * 
4 

1 0 ng, for he 


e un '% ho- 
anceltfel, nor thall Rave 


vi 


eth net by hom 


Voarranty from the lord, beeauſe the oatrt 


- © _muarjce of the tenancy: 


in che tenant is dif 


Tlogtigucd. No more hall the tenant him- 


E. 6, 2. 


Oui ten. fel. alt. 


But if the lord have not received 


ſelf. by-b6trage ancelfrel; ff he alien in fee; 


and afterwards take it bach And if 
| the lerd by Homage anceftrel grant his *. 
niory, the tenant need not atturn, unleß t 


gräntee will warrant the hnd to "the" tenant 
and his heirs, for otherwiſe His warranty 
were loſt, becauſe by atturnment the ho- 
mage anceſtrel is deſtroyed; that bindeth 


him to warrant and -aeqait the tenant. 


And the tenant may have a writ . meſne. 
re . 
he is not bound. Therefore ſsch r Ut 


may compel the lord to receive his homage 


| - a writ de ge © 


of court! a ſervice by con 
"1 - 195 lozd's 50.7 s by evi 
court one ſhall be diſtrained and not a- 


Ds 'tt'td be Tun —_— 
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But for a ſuit real (which is to come td the r 
Jeet) he ſhall be amerced, and not diſtrain- 13 . 7. 7 
ed; yet a tenure to come to a leet or hun- 
dred, and to do there ſome ſpecial ſervice, 
as to be a cryer, &c. is a good ſervice; but 
not ſait-ſervice ; and every ſuit- ſervice is 22 4. 
intended to a court- baron. 3 > 8 
Land in the lord's hands (whereof ſeveral 160, in fotts, - 

men hold by ſuit of court) is termed a ma- 

nor: the land conſidered apart from the Ter« 


vice, is termed demeſnes. 


Mart. c. 9. None ſhall be Aiftralned to 

_ to ſuit of bak, unleſs he be ſpecially bound 

to it by his charter of feoffment z except 

ſuch as they or their anceſtors were wont 

to do it forty years before the making of 

this ſtatute, whether they were infeoffed by 
deed or without, _ 

The eldeſt coparcener ſhall only do ſuit 
of court, and the other parceners contri- 
bute: and where there be many feoffees, 
the lord ſhall have but one — and - 


feoffees contribute. 


The. 1 kmds. of nend 
— Ange of inheritance are di. 
A be ſocage and knight 's 
ſervice; both dꝛaw anto them certaftt 
commodities to rpg pak partly in 
the s life, and artly after his 


"Edit in * ue 6 is a ene. nid 


Statutes 


9 1%. OWLS CAS Ci lt ee oP | 


N_—_—— 
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or poztion towards the making of the | 
+. ,, lozd's eldeſt ſon a knight, and to- 1 
wards the marrying of his eldeſt il. 


40 E. 3. 2. Daughter, It is called aid pur faire fits 
| I chevalier, and pur file marrier. And if the 
| by op ages lord confirm to his tenant to hold by fealty 
dier ane talen and certain rent, releaſing all other ſervices 
. away by x2 Car. and demands; yet he ſhall have reaſonable 

2624+ aid, for it is incident to the ſervices, and 


not releaſed. by thoſe words. 
Statutes. 


Weſtm. 1. c. 35. Reaſonable aid ſhall be 
20's, for a whole knight's fee, and as much 
for 20/. land in ſocage; and ſo after the 
rate of more, more, and of leſs, leſs. The 
| time of levying it to make his ſon knight, 
I "mult be when he is fifteen years old 3 to 
= marry his daughter, when ſhe is ſeven, If 
i the father, after the aid levied, die before 
=—_ he marry his daughter, the father” sexecu - 
1 tors ſhall be charged to the daughter of ſo 


much as the father received, or his heir, if 
his goods be not ſufficient. 


ad a DH wo ik A mls. As A—— a. 


25 E. 3. c. II. n aid to make 
the king's eldeſt ſon a knight, or to marry 
$ his eldeſt daughter, ſhall be levied of all 
= -. und holden. of the king, without mean, 
en to the rate in the former ſtalute. 


| | The other alter bis death. are, 
3 wardſhip and * 
© . + Fg Ta. S OE. is the ated of 2 


i 86, &c, : Fe 


PF — 
0" 89S „ 


as eas ws eas „„ . e ee . cc „ awww nat. 
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body and land of the heir within age, 


which ſhall be till fourteen of a wo- 


- 


man. : | ; 
Beller is a poztion to be pald by „eres. 


the heir to the loꝛd. 


Socage is a tenure to be done out co. Li. 85, 86. 
ok war. As if one hold. by fealty only, or L. Weiches Ten. 
by fealty and certain rent, or by homage 142, &. 


and fealty, or by homage, fealty, and rent 


for all manner of ſervices, or by eſcuage 


certain, that is to ſay, by paying a certain 
ſum of money, as half a mark, c. and no 
more or leſs (howſoever the parliament aſ- 
ſeſs it) towards finding of a man for the 
war, when the king makes a voyage royal 
towards the Scots, &c. or by paying a cer- 
tain rent for caſtle-ward, &c. | 


_ Where the next of kin to whom 

the inheritance cannot deſcend; as if 3. 542.5. 
land deſcended of the part of the father, 89. a. b. 90. a. 
then the mother, or the next couſin of the 74 | 
mother's ſide; if of the part of the mother, 2 — 126. 


then the father, or next friend of the father's 
fide, ſhall Have the heir's wardſhip till 
fourteen, to the heir s own- uſe; and 


therefore muſt render an aecount to the heir 


at bis full age, of the iſſues and profits of 


his lands, and of the value of his marriage, E ay 


if he marry him within fourteen years of age: 
and if he, die before the heir's age of four-. 
teen, yer his executor ſhafl-not have the 


wardſhip; no more ſhall the huſband after 


the death of his wife, guardian in ſocage; 


but if the wife be guardian in ſocage, and 


the hüſband (or they both by indenture) let 


the land, yet the wife after her huſband's . 
cl, . e, death 


* 


— — — —— pagan , 
— —— 4 — — —— — 
r 


1 
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| death may enter; for in as much as ſhe 


hath it only in che right, and to the uſe 

and benefit of the infant, the ordering and 
directing of this land ſhall not be jaken 
tom her by any act of her huſband, 


Statutes, 


2-4 et . 17. Guardian in ſocage may nat 
do waſte, exile, nor deſtruction, nor give 


nor ſell the marriage, but to the commo- - 


dity of the heir“. 
Pere fo2 relief the 102d ſhall have 
Littlet. ibid. pelentiy (0 much as one year's rent 


v. Wright's Ten. Mounts unto. As if the tenant bold of 


nfs the lord by fealty, and 10.5. rent, payable 
at certain terms of the year (as half-yearly 
or quarterly) then the tenant ſhall pay unto 
the lord 10 5., for relief over and above the 
105. that he ſhall pay for the rent, and that 
by and by; without tarry ing till the day of 


payment of his rent, and of what age ſo- 


ever that the heir be. 


. #1 .  Prerogative. 1 
3H.8, Br. Tenure by ſocage fn chief giveth 
abe t Ry pꝛimir ſeffin, 02 the value 
Stam. Prær. c. that and by q year, if the heir be 
Fn. B. 256. of the age of foutteen at bis ance- 
Co, Lit. 7. 2a. ſtoꝛ g — 75 therefore there the heir ſhall 
be driven to ſue his livery, bit not if he 
be under fourteen at the death of his ance- 
ſtor; and if ng's under utes he ſue 


* By 1 a, e. 24. fl. 8, 9, 10. the father is enabled, 

—_ a guardian in ſocage, &c. y difpoſe of the guardianſhip 

his children, being under age, &c. and the court of chancery 

will aſſiſt ſuch teſtamentary guardian, to prevent an improper 

marriage, &c. Vide Abr. Eq. 260, 261. Hardr, 96. Vaugh. 

179, 181. 1 Wms. 698, 705, 2 Wms. 107, 112, 122, 123, 
561, 562. ls 154. Caſ. Talb. 58, &c, 


ink ew ta Gs as 8 aw 2 
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| his livery, it ſhall be ana cum exitibus but 


not if he ſue at fourteen. If one hold of 
the king's perſon to do ſomething concern- 
ing war, but not to be performed by the 

rſon of a man, as to give him yearly a 
bow, ſword, dagger, Oc. it is called petty 
ſerjeanty, and is but a tenure in ſocage. 

Knfght's ſervice is a ſervice touch E. er ee 
ing war to be done by the body of a co. Lt. 68, 69. 
man, As if one hold by eſcuage uncer- 23.6 's Exch, 
rain, that is to ſay, by being himſelf, or Wright's Ten. 
ſome other for him, with the king forty #2 ** 
days well and conveniently arrayed for' the 

war (if he hold by a whole knight's fee, or 
nbtity days, if he hold by the moiety of a 
knight's fee, and ſo by proportion) when- 
ſoever the king maketh a voyage royal into 
Scotland, &c. elſe to pay ſo much money as 


| ſhall be aſſeſſed by parliament. Or if a F. N. B. 83. c. 


man hold of any lord to keep his caſtle in 
time of war (which is called caſtle- guard) 
or to blow a horn in time of invaſion by 
enemies, which is called cornage. 

To all knight's ſervice homage 1s 
— — — unto ſocage: here oe 8 | 

r 8 the (a) lo2d's, (b) ta his (c) Li. 72. 
. uſe; therefore his executors ſhall have 0 ha 18 
the ward daring the heir's nonage, (c) and z Gar. x22. 
that till twenty-one of an heir inale. 1% c. 


And therefore if the lord marry a male that 


7E. 4. 29. | 


is his ward, before twenty-one, yet he ſhall 


be in ward for the land call that age. 


Statutes. 
Mag. Cb. c. The lord ſhall. _ bo- 


L 3 ; Marl. 
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Afar. c. 6. If one infeoff his heirs with. 
in age, to cauſe the lord to loſe his ward- 


ſhip, and die, yet the lord ſhall have the 


wardſhip. 
So when a fraudulent feoffment is made 
by a tenant, upon condi:ion to revert, after 


certain years, to him or his heirs, if the 
fceoffees pay not a certain ſum, to the value 
or more than the value of the land, In 
this caſe the lord ſhall have a writ de cuſto- 


dia reddenda; and if (being able to aver this 
matter) he recover, yet the feoffees ſhall 
have the land again, when the heirs come 
to. age: the lord not. being able to aver 


this, ſhall render the feoffees their coſts and 


damages. 

32 E. b. CI. Two; jointenants or more, 
and the heirs of one holding of the king, 
and he that fee, dieth, the king ſhall pre- 


ſently have the wardſhip and marriage of 


the body of his heir, if he be within age: 
ſaving to every woman her dower of two 


parts of thoſe lands, divided from the third 


Part, as aboveſaid, and not otherwife, and 


ſaving to the king, during the ward's mino- 


rity, the reverſion of ſuch Jointenants and 


tenants in dower. | 


Mag. Ch. 6 3. The heir being made 
knight within age, yet the land ſhall re- 


main in the lord's Sy to the end of 
the term, nr, 


Che wife hall be barted gt her 
e 


— 2 pÞ.© 5 af 


mw x RN a= 


— aa ces LH — 4 
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The Second Book of LAW. 
Dower, both dower (a) at the common law, (2) 2 fl. 7: 6. 
and dower (b) ex aſſenſu patris, or (c) ad 3 Fra | 
oftium ecclefiz, (0 long as the detaineth 


the heir from him. But in pleading the 2 H. 7. 6. 
muſt ſhew the heir's name, and whether it 


be male or female. 


Mardſhip of the body afverh the 


ward s marriage to the lozd, as a thing . 7: 9 


of meer right pertaining to him; and that 
whether he will be married by the tord: or 


not. 
E zatutes. 


Merton, . The lord marrying the heir 
within fourteen years of age, in ſuch ſort as 
he be diſparaged, ſhall loſe the cuſtody and 
whole commodity of the wardſhip, if the 
ward's friends complain of it. 

The heir full of age ſhall ſatisfy his lord 
for the value of his marriage, as much as 
any man would give, before he receive his : 
land. In 

1 c. 6. An heir, after fourteen” 
years of age, martying himſelf without the 
lord's licence (who tendreth to him a co» - 
venable marriage) the lord ſhall hold the 


land, after the hetr's full age of one and 


twenty, ſo long, till he may receive the 
double value of the marriage, ee en, 


Weftm. 1. c. 22. The lord may hold ths” 
land of heirs females, two years after their 
age of fourteen, within which two years, of": 

L 4 he 
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he marry them not, they ſhall go quite, 


without giving any thing for the wardſhip 


or marriage; and if they will not accept a 
covenable marriage tendred by the lord, he 
ſhall hold the land till cwenty-one and over, 


till he have taken the value of the marriage. 


4 5 Ph. & Mc. 18. A woman abdve 
twelve and under fixzeen, agreeing to a 


perſon that contracteth matrimony with her 
contrary to the form of the ſtat. (which ſee 
fol. ) the next of her kin, to whom the 


inheritance ſhould come after her death, 


ſhall, from the time of ſuch aſſent, have all 


the lands, Sc. which. he had at the time in 


poſſeſſion, reverſion, or remainder, during 


her life. 5 


F. N. B. 142. 


Ff one hold ſundzy lands of divers 
lozys, the wardſhip.of hody goeth to 


the 102d of that land which the tenant. 


held firff; who is called a lord by priority, 
and the other by poſteriority : and it is the 
feoffment of the land which maketh the 
priority; for the pleadibg is, that he hold- 
eth the land of him per antiguius feoffamen- 


tum, than he holdeth the other land of the 


other. Therefore, if the tenant of lands 
hoden by priority, maketh a feoffment in 
fee, and take an eſtate back again in fee, 
this land ſnall be holden by poſteriorĩty. But 
if the lord by priority grant his ſeigniory in 
fee, yet the tenure ſhall be of the grantee 


by-priprity. So though the grantor take an 


eſtaje of the ſeigniory back again in fee. 
Fs 7 E © Pre- 


mn, - — 2 OS 
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Prerogative. 


The king ſhall have the wardſhip +2. 5.55 


of body, though the tenure of him be 
by poſtetiozity: but his grantee of the 
ſeigniory ſhall not. 


The eldeſt child (a) whether ſon or () 33 H. 6. 53. 


daughter, being heir apparent to the 
father, 5 be in ward fo? his 


one having a ſon, take a wife ſeiſed of 

| knight's ſervice, and hath another ſon by her, 

and after the wife dieth; this ſecond ſon ſhall 

be in ward during his father's hfe, unleſs the 
huſband be intituled to be tenant by curteſy. 


Prerogative, 


Tenure byknight's ſervice in chieg, regen, 


giveth to the king the wardſhip of all: e. . 16. in this 
other lands allo. And further, (a) pꝛi- ien af . 
mer ſeiſin, Or the value of them all by (b) common law. 
half a year (if the heir were in ward) by a £3.33 oder l 
whole year (if he were not) (c) which primer main 66. 


ſeiſin muſt be paid, and relief alſo, _ (e987 Relief 1. 


Wardſhip, &c, 


Relief. fo2 land holden by knight' 8 1 Cr. 2. 
ſervice, amounteth to 100 ſhillings. | 
ko; a, whole knights kee, to. 100 
marks. koz a baxony, and to 100 
pounds foꝛ an earldom. 


by 
*% _ . 
» 


thall yot 1 
body during kather 8 life. But if F. N. B. 143. L. 
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206, 107, 108. 


N Mag. Chart. cap. 1 2. calleth this old re- 

. lief, and according to the. old cuſtom of the 
fees, which proveth that ſtatute to be but: an 
affirmance of the common law. 


owner. Brew. Ik the heir be within age at the te. 


erke keleß r nant's death, no relief ſhall be paid 


to the lows that are to have the ward: 
thip, And if one hold of ſeveral common 


— 2 by knight's ſervice, the lords by po- 


ſteriority ſhall have no relief, becauſe they 
24 E. 3-24 are to have the wardſhip of * land holden 
of them, though the Jord by priority only 
have the wardſhip of the body: but if in 


that caſe there be any land oF by knights 


ſervice in chief, the heir at his full age ſhall 


| Pay relief to the other lords. For there the 
Ing hath the wardſhip of all his lands. 


Prerogative. 


33 H. 8. Dy. 44. Grand ſergeanty, that is to ſay, te: : 


©. Lic. 05, nure Of the king's perſon, for every 
grand ferjeanty is a tenure in chief, being of 


none but of the king, to do unto him a 
moze ſpectal ſer vice whatſoever by the 


Lit. 34. perſon of a man, as to bear his banner or 
* lance, to lead his horſe, to earry the ſword 


before him at his coronation, to be his ſewer, 
butler, or carver, to be one of the chamber- 


lains of the receits of the exchequer, -or to 
find a man to war for him whereſoever with- 


in the four ſeas; for if he can find none ta 
do the ſervice for him, he muſt do it him- 


b. - . 47% ſelf, (s a ſpecial knight's bor * in 


Lit. 


The Second Book of LAW. 1 5 
chief. where the king inſtead ok re. %% 
liek, ſhall have the value of the land 
by a pcar. e 


2 - 
- 
* 
3 


6 — 


n e 
| Of * rent-charge. 15 


* V. Craig. Juſ. 
Feud. lib. 1. 


Ent · charge is a rent with liberty tit. 10. ſet, 10, 


to diſtrain. As when a man ſeiſed pang 30. 
of land granteth by a deed poll, or by in- —— 
denture; a yearly rent going out of the ſame Lit. ſed. 217. 
land to another in fee or fee- tail, or for term Teo. 104. . 
of life, Sc. with clauſe of diſtreſs, or maxetn ”Y 
a feoffment in fee by indenture, reſerving 
to himſelf a certain yearly rent, with clauſe 


of diſtreſs. PA 


CHF FRI. 
| Of rent-ſeck, 


ARE hereditaments concerning 7 3. 


B land (fo2 which no diſtreſs can be 7c». 3, 24. 
taken) are a rent-ſeck and common, a. . . 
„ „„ EIS ed! * 
Arent leck is a rent without liberty *.x tus. Gu 
to diſtrain; as where a rent is ſo granted or 1 Wers. 5 a ; 


reſerved as before, without clauſe of diſtreſs. 2 Vern. 382, 
& 156 386. of relief in 


When a rent is granted fo equa -. 2 2:2: 


lity of partition among „ give = ae, 


rents. 


Cro. Car. 529 ag upon two houſes, one worth 205. a year, am 
F. Jones 414. the ether worth 105. allotted one to the one you 
re 


Lit. ch. atturn. 
Ante. 31. 
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coparcener, the other to the other; and that 


coparcener that hath the houſe worth 205. a A | 
year, to pay 55s. yearly to the other, this att 
rent may be diſtrained fo2, though no ing 
ſuch liberty be granted. tee 
DOTY | 2 
The grant of a ſeigniozp, rent- | gr. 
charge, and rent⸗ſeck, as alſo of the is 
 rematnder o2 reverſion of any of theſe, 
02 of the land itſelf, is nothing wozth 
without attornment, that is to ſay, the in 
agreement of the tenant that pꝛe⸗ ol 
fently muſt be charged; as lord, meſne, bi 
and tenant; the lord. grants his ſeigniory, n 
the meſne muſt atturn, and not the tenant m 
peravail, for the meſne is tenant to the lord; H 
lord and tenant, the tenant letteth the land ſi 
for. life, or giveth in tail, ſaving the rever- t 


ſeigniory, he in the reverſion muſt atturn to 


| .  mainder in fee, there upon a grant of the 
life liveth. If lands be let for years, or 


Þ . 5 hs. i 45 3 2 7 N 
either be by words; as to ſay, L agree or 


ſion to himſelf: now if the lord grant his 


the grantee, and not the tenant for life or 
in tail; for he in the reverſion is tenant to 
the lord, and not the other. But if the te- 
nant had let his land to one for life, the re- 


ſeigniory, the tenant for life muſt atturn, 
for he is tenant to the lord; ſo is not he in 
the remainder, whilſt tenant for term of 
given in tail, ſaving the reverſion; upon a 


grant of the reverſion, the tenant of the 
land muſt atturn. And an atturnment may 


„ „ Ack. 


/ f 
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am content with the grant; or I attorn to 


. you, and become your tenant by force of the 
at grant: or elſe by delivering to the grantee, 
A, a peny, halfpeny or farthing in name of 
18 attornment, or by any other matter imply- 
0 ing an agreement, as a ſurrender to the gran- 


tee of the reverſion, pray ing in aid of him, 
Sc. And if ſuch attornment be not to the 
grantee in the life of the grantor, the grant 
is meerly void. 


ing upon a freehold, the attoznment 
of the freeholder is ſufficient, though 


man for years, the. remainder to another for 
life, and he in the reverfion grant his rever- 
ſion to another; the attornment of him in 
the remainder is ſufficient. 


11141 


Of common. 


— 


mon for all his beaſts, or other mens (if he 
ſhould have none of his own) to do his buſi- 
neſs yearly, and to feed with the beaſts of 


7 . 
45 
Ax ; y : 
. * 's * 


he be not the tenant that pꝛeſently 
muſt be charged; As if lands be let to a 


the grantor where they ſnhould go: there if 


% 


In the grant of a reverſion depends Le. 4 


COOMMON is @ pofit to be taken (97% 625 
in another s land. As (i) feeding 38/3; 
his beaſts, c. And if a man give to J. & f 3% 
in frank- marriage with his daughter, com- 1 Vear. 39%%// | 
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+ =o the grantor come afterwards” to have no 
beats, yet the grantee ſhall have his com- 
Gro: fac. 25, mon. But if the grant be whereſoever the 
272. beaſts of tlie grantor go, c. there the gran. 
1 Sand. 75 tee Thall' not have common; but when the 
other beaſts are in common. Alſo upon a 
E. Dow, grant of common throughout a manor, yet 
Cro. Jac. 575. he ſhall not common” in gardein or land 
2 Mod. 6.7, 275, owed, ©, nor take his common with beafts 
x Veatr. x64. that are not commonable, as hogs, Sc. 
So of common of eſtovers, that is to ſay, 
taking of reaſonable 'houſe-boot, and kay- 
Ibid. 2 E. 2. boot, Sc. And ſuch manner of profits (tho 
h "ape they be appendant to the freehold) cannot be 


Co. Lit. 121. b. parted. For if ſuch an heritage deſcend to 


W. Jones. 294, Parceners, one ſhall have the whole profits, 


295: and the other fiſters an allowance. And the 
en, Wife for ber dower ſhall have but an allon- 
Ventr. 16 WEE ate t of Higgs oY 
nn, 


— — wel wane oe — U— ñͥT—[—p—ͤ 4 — „ - 


®Taft. 85.&. ¶ Merton, cap. 4. The lord of alle 1 


* ＋ 25. b. and paſtures, may approve. againſt his te- 


x Rol. Rep. 365+ nant, if he leave ſufficient domchon and pa- 


1 Sid. 106. 


Ving. 257. ſture to his tenant, wich u . and * 


according to his. lane 


4736 e. Heim gcc, 46. m 
8 22 wg 1. in like fore tink: his .neighbours which 
have common appurtenance, and for his 


2 
. — wind. mill; neceſſary increaſe, of . conn: or 
1 court - lodge. 1 ie 10 „ en 
23 8 * wank. A | 
There are a}ſo ot beer eongering th 7 Wa 1 
co ro be ard e. 7. 8. c. 17. 5 Ed. 6. c. 3. 


25 Ann. ſ. 1. * 1 Geo, 1, © 48, 6 Geo, 1. cr 16. 


| ment before the lord enter, the feoffee ſhall 
retain it, and his executors ſhall have the 


* 
Ga 


The Second Book of LAW. 25 
Þither belongeth chemin, or wap Ct. 55+ 


over one's land from one certain place yan. 33g. 


to another, whether, from cloſe to cloſe, 2 189, 
or from his houſe, or the king's high ſtreet, 5 Mod. d. 255 
or church, and other NIN Of ee 
* n. a . 185 


Cros. Jac. 121, 


— a q 1 0 Nj 122, 190. 
— — TC ECST IC VENICNES dat — | 2 Lev, 148. . 
a. H A P. X. 
* 
5 07 villains, 


Pan RE E heredſtaments that concern. 


the perſon, oꝛ meerly of the per⸗ 

— themfelves; 02 by reaſon of the 
on. 

. Df the firſt ſozt are villatns.:A vil- 


whatſoever;he poſſefleth, land, reps Sc. 
debt; covenant or warranty made 1 805 him, 


is the 10's. (a) if. he claim it. But the @ 3 h. 4. 15. 


wife which the yillain martieth after his pur- 


chaſe of land, and, before the lord enter, 


ſhall be indowed, And if he make a feoff- 19 E. 3. 


Dow. 171. 


goods not claimed by the * in his life 


time. 
d 1 


19 F. resse Upon n made 


. "7 the uſe of a lan, the lord may enter 


into the 1 itſelf. 
Prerogative, 5 


in is ſuch a ſervant as himſelf, and -: —_ 1 5. 5 


ut not things in action, as an o ign, 1 55 
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| Prerogative. i 


Che 102d cannot ſetze his villain in 
the king's pꝛelence. e 


b. 4. The childzen of a villain are allo 
178 E. 4. ibid. villains, And if one confeſs himſelf x 


19 H. 6. 32. villain in court of record, the iſſue he had 


27 Aff. pl. 49- 


before are frank; but choſe: born (a) after 


are villains. 


u Vil. 6. Uillatnage beginneth bp confeſling 


a man's ſelf to be one in a court a 
recoꝛd. And therefore in a præcipe quod 
reddat, if the tenant ſay that he is villain to 
J. S. and holds the land in villainage; the 
demandant faith he is frank, Cc. and he is 
found frank by the j Jury: yet he remaineth 
a villain to J. . 


ul 5 1. A villain is ſet free, we all i it manu. 


Lit: 45. miſſion or infranchiſement, when the li 


& ar C fhableth him to poſſeſs any thing d 
Wright's Ten. gainſt himſelf, As by 1 him an 


215.221, 


years unto him, or a feoffment of any lands 
by deed, or without: and whether it be in 
fee- fimple, fee-tail, or for life. But to make 
a leaſe at will unto him, is no infranchiſe- 
ment; for he hath no certainty of his eſtate, 


ſeeing the lord may put him out when he 


Will. 
Statutes. 


9 Ric. 2. cap. 2. In a ſuit by the vil- 
lain againſt his lord, the lords ſhall not be 
barred of their villains, ee of their an- 


ſwer in law. 


CHAP. 


annuity, making an „ N or leaſe for 


e LIED So a td eo + 5 


| The Second Book of LAW. 61 
CHAP. x. 
07 annuity 


Toer by realon of the perſon | 
are annulties, and coprodies of . 


Annuity is a yearly rent to be ha — 
of the perlon of the grantoz, As upon f Cs, 
an annuity granted, or a rent out of his Fit , 
coffers, 'or a rent out of land, without ſay- 20. a. 102. a. 
ing more. But if the deed be, that if A. Fach. © the 
be not yearly paid 10 5. at Eafer, he may x '& 49. 
diſtrain for it in the manor of D. This is a 57; 34 
rent-charge (for the manor of D. is charged : 1 Mok 200. 
with a diſtreſs) but no annuity; nor the 


perſon of the grantor charged, becauſe he 


granteth not any rent, but granteth only 


that he may diſtrain. So if by expreſs 
words he inſert in the deed of the grant of 
a rent charge, Proviſo quod non extendat ad 
Damen, e meam per breve de an- 


M CHAP, 


162 be Second Book of LAW, 
CHAP. XII. 
Of corrody. . | 


ORRODY is partition fo one's 
1K UE, oy. 0 fuftenance, a! it bread, 4.0 
A. 6. 16. ring, a yearly robe, or ſum of money for 
S, ih b. the robe, Soof a chamber, and 98771 for 
FN. B. my horſes, when the me is cou with 
_— things, as with, certain 3 of fcſh, 
bread, ale, c. But a chamber and ſtable 
E themſelves are not — corrody. And in 
| the firſt cafe they ſhall paſs without livery 
and erg but not in a the other. 


CHAP. XII. 
bf many . 


2 Sid. 142. 


Carth. 478. 


$ Mod, 431. Orrrer is a duty ok attendante 
8 E. 4. Rot. 66. 
1 grant of añ office to an ignorant man that 


deen. hathutterly no ſkillat all, is merely void. As 
s Lev. 225, 45: if the king by his letters patents make a clerk 
Salk. 536- of the crown in the King's bench, which 


2 Mod. 173. 
— 20, 279, Was never exerciſed in the office, nor in 


2 iat. 185. any other office there, and ſo utterly inſuffi- 


cient to ſerve the king and his people, the 
* is void, and the . may refuſe 
him. 


her. 


8 * SO 1 
2 — c aRFP 


upon a charge: and therefore the 


mw Ez "= + Q 
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him. So is the preſentment of an unlearned 


man to a church merely void. Likewiſe 
the non. feaſance and the not attendance upon 
an office hath a condition in law annexed to 30 H. 6. 31. 


9 Co. 50. A. 
it; as if the marſhal ſuffer but one volunta- Penn e 


rily to eſcape of the priſoners, it is a forfei- Salk. 439. 
ture : but'in negligent eſcapes, what ſhal] 5 4 


make a forfeiture of the office, and what 2 L. —. 
2 


not, both for the number of negligent 2 Ven. x74; 


eſcapes, and for the greatneſs and ſmalſneſs 
of them (as if ſome that eſcape were com- 


mitted unto him for ſurety of peace, and 

were ſuſpicious men) lieth wholly in the diſ- 

cretion of the court. And the king may 
himſelf have an office; as a foreſtſhip grant- Ce. 1. 39 , 
ed to one in tail, the remainder to the king | 
and his heirs, is good; for although he can- 
not, in reſpect of the majeſty of his perſon, 
exerciſe the office himſelf, yet he may grant 
it over to one that may exerciſe i I. 


_ Statutes, 


7 


5 E. 6. c. 16. The Une, or deputation ©: Co. Lit. 234. . 


Moor 781. 


of any office, or any part thereof, which 2 tat. 176. 
concerneth the adtniniſtration or execution dad. _ 


of juſtice, 'or the receipt, controlment, or Cro. Car. 361. 


payment of the king's money, Fc. or ſurety 17 C6. f. 236. 


of the kcing's lands or cuſtoms, or any ad: Plowd. 68. 
3 Co. 82, 83. 


miniſtration of neceſſary attendance in the 323 


King's cuſtom-houſe, or the keeping of the 28 
king's places of ſtrength, or the clerkſhip 517 40%, 468. 
of ay 1 record, : ſhall not be bar- 6 Mod. 234. 
gained and fold, or any reward or ' agree- , > TR. 55. 
mee of reward taken — it, upon pain _ 2 Vern vo 3 
140, &c, 
7 3 Wms. 391. 
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the ſeller, Sc. ſhall forfeit all his intereſt in 
the office or deputation, &c. and the buyer 
be a diſabled perſon to occupy or enjoy the 
ſame; and all bonds, Sc. to be void, as 
againſt him by whom they are made: pro- 

* vided that all acts executed by any perſon 
offending before he be removed from his 
office, E&c. ſhall remain good. 


2 Inſt. 176. This ſtatute extendeth not to any office 


2 Sid. 74. 2 Lev. 
151. Comb. 226, Of inheritance, nor to any parkerſhip, nor 


33388 199. to any offices to be given by the chief ju- 
1 Ver. 98. © tices of the king's bench or common Pn, 


2 Vern. 308. 
S. lk. 417. or by any juſtices of aſlize, 


4 Mod. 222. ä EET | 7 
2 L. Raym. 12 54. FA 
Ca.tem. Talb. 97. 4 N 3 y 4 


CHAP. XIV. 
2 Inft. 280, &c, = Of franc bi ſes. 


4945 Kc. 
5 Co. 53. 9 Co. 27, 28, 29, 4 Inſt. 221, 297. F. N. B. cat B. 2 Mod, 


321, 322. Wood's Inſt, 205 to 214. 


—— the heredſtaments already 
(z we 4. 7. 


handled (a) there be certain other 


tr ; 5522: Derived from the king's pꝛerogative, 
S E , which are termed franchiſes : for all 
et. 59, franchiſes are derived from the crown; and 
| therefore are extinguiſhed, if they come to 
the crown again, by eſcheat, forfeiture, Se. 

for the greater drowns the leſs. p 
A franchiſe is a royal pꝛiullege in 
the hands of a common perſon, fo we 
call every ſubjet; and fs-fozfefted. by 
miſuſing of it. As keeping fair or 
22 AF, pl. 34. market upon — when Wedneſday is 
rms 


1 1B eo ©, of 


—_ _ n ca D uo flhooanmts Hah. —Y ” Y aa 
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nted him; or keeping fair upon two 18% 77-78. 

1 when he hath Gu » A for — 7 — 

that is a miſuſer. But keeping market upon 3 L. 22% 

a Monday and Wedneſday, when only Wed- 

neſday is granted, is a forfeiture but of that 

which he uſurps more than is granted. 

Claiming a fair, Ic. for two days by pa- H. 7. 17. 

tent, when only one is granted, is a for- 

feiture of both: but if he claim one by 

patent, and another by preſcription, and 

this latter found againſt him, yet he for- 

feiteth but that day only. Miſuſing of any 

point, where there be many in one fran- 2 Af. ibid. 

chiſe, is a forfeiture of them all; but not 

where the franchiſes are ſeveral. But zon- 

uſer of a market, Ic. is no forfeiture of it, "a 

as it is of the office of the clerk of a mar- — 

ket, and ſuch like, which of neceſſity muſt 


be uſed. | 
Statutes. | 


27 H. 8. c. 24. No ſubject ſhall have au- 


thority to pardon any felony, or any acceſ- 
ſaries to felony, or any outlawry for ſuch 


offences; nor to make any juſtices of eyre, 


aſſze, peace, gaol-delivery. All original 
writs, indictments of treaſon, felony and 
treſpaſs, and proceſs upon the ſame, ſhall. 


be only in the king's name; and the zeſte in 
his name that hath the franchiſe, dy 
Every writ and indictment, whereby a 


thing is ſuppoſed to be done againſt the 
peace, ſhall be ſuppoſed to be done againſt 
the king's peace only, and not againſt the 
peace of any ſubject. 7 | 
M 3 The 
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The king ſhall have all fines, iſſues, amer- 


ciaments, and forfeitures loſt by any. officers. 


of franchiſes for non. execution, or inſuffi- 


cient returns of proceſs, or for any miſde- 
meanor concerning their office; with many 


proviſoes in the ſame ſtatute. 


The kinds of franchiles are- vivers 


and almoſt infinite. 


9 H. 5. 11. Ok ſuch: fozt are the levy of having 


3 4. © court of one's own, of drawing cauſes out 
Hard. 50g, 510. Of the king's court into his own. In the 


1 Ler. 19% firſt caſe we call it Tenere placita, when he is 


41at.244 to hold it before his bailiff in ſuch a place, 


and therein a man may preſcribe; in the 
other caſe we call it Cognizance of plea, and 
35 k. 2. 66, that lieth not in preſcription, but in de- 


mand, and is always of record. Of return- 


ing writs, c. Alſo wattens which a man 
may have in another's land, as well by the 
king's grant, as by preſcription : and if the 


king grant to one warren in his land, and 


afterwards the graniee alien the land, re- 
(a) 2 H. 1. 11. ſerving the franchiſe. Markets, (a) fairs, 
405 6. toll (b) of every buyer fo2 things he 
Gan. pl. 53. buyeth there, not (c) being fo2 his 
(®) 9H. 4, OWN expences. For (d) neither ſhall the 


Lutw. 1377. 

1. Nam. 18, by cuſtom he may for every thing brought 
ym. 14 

1589. to the fair, and for his ſtanding alſo. And 


2 Mod. 144 whatſoever liberttes 02 commodities 


Strange 1171. 


ee 4s. elle that (created firſt by the king's 


[pectal 


$ Init 220, 227: ſeller pay toll, but the buyer ; neither ſhall 


. 


E. N. B. 222. a man pay toll for the things he bringeth to 
eee the fair, but for the things he ſelleth: but 


- af. 
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 fpecfal grant, oz of their own nature - 
belonging to him) are'given-to'com- 

mon perfons to have any manner of 


- 


. 
o/ chattels; where, of teftaments. 


8 then is the nature of an he- 
reditament in his ſundzy fozts = 


— 


1 


and kinds. 


Chattels are poſſefons mhereln 
there cannot be ſeveral effates. © 


All one's own chattels real, as (a) a@ 0. . 


death, For withoutnaming executors, « 37H. 8. Bn 


! 
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Plow. 231. if they all refuſe it, it is no will at all; yet 
500. 28 the legacies ſhall be paid in both caſes, and 
1 the teſtament annexed to the letters of ad- 
Farref 39. miniſtration. But is a good will of land, 
1 Vent. 335. though no executor be named, for land is 
2 Lev. 182. not teſtamentary; and adminiſtration is it 
5,0 34% Which makes an executorſhip : that if one 
3 H. 6. 1 make three executors, and will that none 

ſhall adminiſter but only one, this one is 

ſole executor. Alſo this adminiſtration is for 

the teſtator and his uſe, ſa as the executors. 

(a)19E1. P1.325. themſelves cannot make their will (a) of 
vg theſe goods, nor (b) partition between them, 
(b) 17 H. 8. 22. c. nar the huſband which marrieth a wife 
21 #.7:25: that is an executor, ſhall have thoſe goods 
10 F. 4. . by intertyarriage with her; neither ſhall the 


Co.Lit.123, 144. > EW » Bu x | e a 
Of. of Exec. 13. executors forfeit them by outlawry : there- 


_ Ero. Car. 3, 9. fore executors repreſent the perſon of, the 


1 Vern. 184. : a 
1 Show. 293. deſtator. So as A villain executor may have 
„ woo f. C. an action of debt againſt his lord, for debt 
Littlet. 41 due to the teſtator. And optlawry, excom- 
0 oe F. ky 3* mengement, Sc. is no diſablement to bring 
(c) 48 E. 3. 14. an action as executor; and all of them are 


Q joris cla- but one perſon; whereupon it is, that the 
nl. releaſe or attornment of one is good for 


both; that in an action brought againſt 

them, as debt, covenant, and ſuch like, one 

I cannot anſwer without the other by courſe 
(e) Till the Stat. of the (e) common law; and that they can- 
9 E. 3. 6. 4. N . | 2 . 
2 Win. 121, not have every one by himſelf a ſeveral plea 
36 H. 6. 1. jn abatement of the writ, G. 
1 n Vet their power, both for the time when, 
Exec, 153. and the things which they ſhall adminiſter, 
may well enough be divided, As a man 

3 5 may 


* 


A account was decreed in equity between two adminiſtra- 
tors, who were both creditgrs of the inteſtate in equal degree; 
at the Rolls, 26 Feb, 1739, Chapman v. Turner. 


7 % .-% 


10 3 
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may make A. and B. his executors, and that Sells Ih . 
A. ſhall not intermeddle during the life of . 8 
B. or make one his executor touching his 6 Mod. 306. 
goods in D. and another his executor, touch- 


ing his goods in S. 
1 ; Statutes, 


32 H. 8. c. 1. He that hath lands, tene- Plow. 144. | 
ments or hereditaments in ſocage, and none & vide Viner's 
holden by knight-ſervice, or ſocage in chief, 7794 _——_— 
may deviſe all by his will in writing, or give following Gu 
all by an act executed in his life. So may he fon: 
that. hath land holden by ſocage in chief, 
and other holden of a common : perſon by 
ſocage, and none holden by knight's ſer- 
vice: ſaving to the king primer ſeiſin, relief, 
ſiing of the ſame out af the king's hands; 

fines for alienation, Sc. and all other duties 
for the ſocage in chief, as before hath been 
He that hath land, &c.. holden by knight- 
ſervice (whether he have other lands holden 
of the king, or of any other perſon, by 
knight-ſervice, or otherwiſe, or not) may do 
the like for two parts in three to be divided 
in certainty, for the advancement of his wife, 
children, and payment of his debts. Sa- 
ving to the king the wardſhip or primer ſei- 
fin of the third part, without any charge, 
dower, Sc. and fines for alienation, 

He that hath lands, c. holden by knight- 
ſervice (whether of . the king alone by a 
knight-ſervice not in chief, or of a common 
perſon, or ſome holden of the king, ſome of 
2 common perſon) and other lands in ſocage, 
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may deviſe by will, or give by any at exe- 
* cuted in his life, two parts of that holden by 

knight · ſervice, and all the ſocage: ſaving 
to the lord of the land holden by knight-ſer- 


vice, the wardſhip of a full third part there. 


of, without any charge, dower, G c. 
Provided, That every one ſhall ſue his li. 


very, relief, and heriot, as if this act had 
never been made, 


24 H. 8. c. 5. The nner fas: ſhall 


| * he extended to inable deviſes or other 45 


only of lands in fee-ſimple. 

And if the party that maketh the will 2 
other act, be ſeiſed in coparcenary, or 
common, it ſhall be good 105 ſo much as i 


himſelf of right is. 


The wardſhip, relief, primer ſeifin, Se. 
ſhall be of: lands that deſcend immediately 
after the death of him that maketh the will 


or other act, as well in fec- tail, as in fee-fim- 
ple: and the deviſe of two parts reſidue ſhall 


be good, tho? it be of all-his fee-ſimple lands, 
Such a will ſhall be good for two parts (in 
caſe only where two may be deviſed) tho? it 
made for the whole, or more than two parts, 
Such wills made by any woman covert, 
or perſon within 2 1 years of age, ideot, or 
non ſane memorie, ſhall not be good. | 
And fo ſome other things there, for the 
explanation of the former ftatute. 


Weſtm. 2. c. 23. Enecators from hence- 
forth ſhail have a writ of account, and like 
action and proceſs in the ſame writ, as their 
teſtator ſhould if he had lived. 


4 E. 3. 


d 
A 
t 
1 
6 
{ 


done if he had lived. C 
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4. E. g. . J. Executors lh have an ac- — Elis, 377. 
tion for a treſpaſs done to de teſtator: as 1 * 
of his goods and chattels carried away in his Hob. 9, _ 
life, and recover their damages in like man- zVentr. 306275 


ner, as he whoſe executor * is vr bare g gab 


Che executoꝛs mu pape 00 or ( . 4 
make probate of t the will 21 e a. true 
one) in the Tiritual court, and be (b) Gian he 
00m to 1. it perFogned, | 


* 3 $ 3» 


executor, he. al have the — and not Ty Myer 


the EXECULOT of him that died. * "2h | 2 Mod. 146. 
Oe it. is if 1 — all refuſe, for there . 33+ 


36 H. 6. 9. 


But an executa2 once admſnifiring, 35. 1 bl. 


as if he ſell land in uſe, appoints by the ; 
will to be ſold, and the money to be diſpoſ- dy. 166, 


ed, Cc. can never refuſe after, — 


Executo2g mult, anſiver all certain g. r e. 
duties of the. teſtato2s, but not for (a) el 24 


a treſpaſs _ by him, burning of a wri- Cath. 519. 
ting bailed unto him by deed indented, as. 20G. | 


receipt (c) of rents, or occupation of other . 37d. 40%. 


mens lands, as bailiff, having ſufficient 5 Mod. 126. 


of his chattels, which we call aſſets en- 


termains, to do it. And therefore ſhall 
I 8 | be 
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(c)F.N.B. be charged of their own goods, if th 
r H. 6. waſte the teſtator'ss | xd 


2 H. 6. 12. 


2 7 7. 24. Bit ſo, as duties that grow | by 


"zz  Cpecfalty are to be anſwered befoze 


2357, 232. | 

. x. Vera. 455- Other duties, and legacies to be laſt 
4 Md. 296. Ok all delivered: without which delivery, 
2 Mod. 174,208. the deviſee can neither enter (d) into a term, 


27.4 ai. nor take (e) a chattel perſonal deviſed to 


8. 4. 9. him. But upon a leaſe deviſed for 20 years 


| 97H. 6.50. to one for the firſt ten years, the remainder 

26, %. or remnant of the term to another: or de- 
x Vern. 93. viſed to one for ſo many years as he ſhall 
2 519. live, the remainder to another: a delivery 
4c. . to the firſt deviſee ſerveth for him in the re- 


TH mainder alſo. So, though it be but the oc- 


20 El. Ff 539. Cupation of a term, which is ſo deviſed: 


for the occupation and profits of the land 


2 25 1 fl“ is all one with land itſelf. But if the occu- 
52 pation of a book, glaſs, or other chattel 
vg] — 360, perſonal be deviſed to one for life, and af. 

ter his death to another in like ſort, there a 


delivery to the firſt, is no delivery to the 


other, for their e e are ſeveral, and 
in ſuch chattels perſonal, the occupation is 
diſtin& from the property. | 


— 


2 * 
2 


23 H. 7. 3. | 
ss, tent (ſtanding with the rules of law) 
- 3Lev.26, fhall be taken. As where a man deviſeth 


2 Sid. 53. lands (deviſable by cuſtom) to his ſon and 


| Fan" 23. heir after his wife's death; the wife hath 


1 Vern, 22. 


82 57, an eſtate during her life, by implication, in 
the intent of the deviſe. A deviſe to one 


and his heirs males, is an eſtate tail. Ba 


Jn theſe deviſes the teffato?'s in⸗ 
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But a deviſe to I. S. in fee upon condi- Kg, 33. 


jon, if he pay not to J. D. a certain ſum xo. 85. 
dem If, he, pay | — 


of money, then I. D. to have it in fee; is pep. 34. 


2 void condition and remainder, for it 1s 1 2 Mod, 28g. 
255. 


contrary to law. But a deviſe of the fee- ; Chan. C „ 
ſimple to Alice S. and after her death to B. Pig. Rec. 127, 
is only an eſtate for life, the remainder for 19 Kl. 57. 357. 
life to B. the remainder to Alice in fee. So Co. Eli. 15. 
as the huſband of Alice (if ſhe die in the life } Le. 45. 70. 
of B.) cannot be tenant by curteſy. x Vents, 230, 


10 E. 2. 


The executoꝛ of an executoꝛ, is ex- 1 c. 1e. 
ecuto2 to the firft teſtatoz, and may : Ven — 
have an action of debt for the arrearages of 2 Med. 293. 
an annuity due unto him. „ 57. 
= 3 217. 
| Statutes. 0 


256 E. 3. c. 5. at. 4. Erecutors of n ton 
executors ſhall have actions of. debt, ; ac- ble for waſte 

count, and of goods carried away of the heir teater Kc. 
firſt teſtator's: and execution of ſtatute 30 Car. 2. c. 7. 
merchants, and recognizances made unto r. ö 


him. 


„Ik no will be made, the ozdinarp 77>, 
| tall adminiſter all the chattels that en votes on 
were in his poſſeſſions, For he which 2 167, 
had the charge of his ſoul in his life, is pre- 9 Co. 36, &e, 
ſumed the fitteſt perſon to have the care of 1975, 49% 
his diſpoſing the goods in pios uſus after his 59, 60, dec. 
death; and therefore the ordinary may ſeize e 
the goods, and muſt keep them without 
waſting, and may give, alien, or fell them 
| | at 


— 


1 The Seebnd Book cf L. AW. 


thereof ad pios uus: and if he do not ſo, 
he breaketh the confidence which the lay 
repoſeth in him. But yet his gift or aliena- 
tion remaineth good by law. 'Howbeit,' be. 
ing a ſpiritual verde, he ſhall not be ſub- 
v. 5 Mod. 31h ject to temporal ſuits, nor have any action 
of debt or otherwiſe for Af thing d ue to or 
by the inteftale. 


| | Statues | 

"Mag. Ch. "FF 222 Ty c. 191 The Gadbery; ſhall in- 

Flom, 25% ſwer for debts wherein the” inteſtate was 
Med. 60, bound, as executors ſhould. 


3 Mod. 6. 31 E. 3. c. 11. The ordinaries ſhall 
, depute next friends of the inteſtate to ad- 
miniſter his good s, who ſhall fue and be 
ſued, and be accountable-to the ordinaries 

as execu tots thould. 5 


2 Inf. 97: 21 H. 8. 72 | Adinihiftration hall be 
onyx, 86, committed to f widow of the inteſtate, or 

+ IP to the next of his blood, or to both, at the 
* diſcretion of the ordinary. Where diver 
1 next of the blood (which indeed are 


in equality of deg ee with the inteſtate) 


327 21 


Ts claimeth it as next of the blood (where'in 
truth divers are in c uality of kindred, us 


; 5 Where but one or more, and not ale 
| " 2M 


at his will, and diſpoſe the money coming 


5 —_— 
—— , 2, en © 
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in equality of kindred) make requeſt, the | 
ordinary ſhall be at liberty to admit the 
widow, and him or thoſe only making re- 
veſt, or any one of them, at his pleaſure. 
The ordinary | ſhall commit adminiſtration 
b. according to the rule aforeſaid, upon pain of 
on ten pound, 7 1 


The ſtatute Mag. Chart. cup. 18. is, | ' 
That the king's debts ſhall be levied of the | =: 
dead man's goods, and the ſurpluſage deli- 8 10 
| vered to the executors, ſalvis pueris & ux- TH 
I- ori rationabilibus partibus, which proveth 
$ that this rationabili parte was at the com- 
mon law. | | 


| But (a) whether any will be made () Mes: Char. 

02 no, his bite, and ſuch chfld2en is F. N.. 122. L. 

as are not advanced by him in his 4 5% Walon. 
life (as if a daughter be covenably mar- fe). 3 E. 3. det. 
ried by him, this is a ſufficient advance- % K EM 
ment) ſhall have a part to their own . $3! ve. 


| concerning the 
and the other to — ud 
r. lt de 7 alionabili parte common law, 7 


* 
7 . 
8 * R ‚‚¶ͤ NK TER EX 41 8 8 
1 % 


x76 


Park. 99. 


r 
a Lit. 128, 


5 Co. 116. 
2 Mod. 16, 38. 
Cart. 441, : 
4 


3H.6. 5 

18 H. 8. 2. 
For fowl of 
Warren. 

12 H. 8. 2. 
3+ 55. 
2 Inſt. 199. 


wardſh 


f tonal, 
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c H "'% NVL. 
Of chattels real, 


CHArrELs are real 02 perl. 


Real, as terms foz vears and 
ips, whereof we babe (poken 
befkoze. ue, / * 


TY 


CHAP. XVII. 
Of chattels perſonal. . 


ERSONAL, as plate, jewels, 
| filver, gold, implements of houl⸗ 
| hold, catt 

movables whatſoever, con ſown -1 1 


nd all goods and 
on the ground, &c. for that is devi 


ble by will, ſhall be forfeited i in ane of 
debt or trelpaſs. -1 


The ,awnerſhip of a chattel pet: 


and generally all fowl of warren, feaſants, 
rtridges, deer, conies, hares, and ſuch 


31a. 20g, 110. like, cũnnot be in any; and therefore it 


7 Co, 17, 18. 
22 Co. 50. 


is no felony to ſteal them: and a writ 


2 Bulfr. 63, 64. of treſpaſs ſhall be quare warrenam ſuan 


1 Hale's Hiſt, 


P. C. 511, 512, 


1 Sen; 5 376. intravit & mille lepores cepit, without 


faying ſuos; M02 after they are made 
tame, longer than they * 4 


pac wy „ ts cms wen, Ah, 


termed a 'p20perty, which 
_of iw 1 beaſfs, both fowls o the air, 
\ fiſhes in the ſea, beaſts upon the earth, 


U 
S -* eee MR. Ce. Sa. af Xa oof nr acc and 


— 23 


p * 
"my. 
2 
0: 


I tf 


I 1. c. 4. Where a man, dog or cat 
1 N 
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one's poſſeſſlon, As my tame hound, that'rz H. 8. 3. | 


followeth me, and is with my ſervantz my 
hawk that is flying at a foul z my deer that 

is chaſed out of my park or foreſt; and 

the foreſter maketh freſh ſuit : theſe all re- 2 H. S. 11. 
main in my poſſeſſion, and the property is 

in me; but if they ſtray, it is lawful for 

any man * to take them. Otherwiſe it is of 1 fl. 3. 1% 


bens, capons, geeſe, ducks, peacocks, Sc. * Vide Viner's | 


Abr. tit. Game. 


Treaſure hid in (a) the earth, not (0 Stamf. 40. 
upon the earth, nor in the ſea, und (b) (e) 2747. pl. 2. 
toln though not hidden, being found (e) (ert U.. 
is the king's; we call it treaſure- trove. ing. 132, 133- 


tact. I. 3. e. 3. 


Cattle alto that ſtray into another's 


Prerogative. 


land are the king's after a pear and 


a day, ff being p2oclatmed at the (e r.; 
market in two ſeveral towns next ad: . 
joining, the owner do not claim them. . . kr. 
For if a lord keep a ſtray three quarters of Fri 4. | 
a year, and yet within the year it ſtrayeth Aw: | 


again, and another lord getteth it, the firſt 


lord cannot take it again; for till a year 
and a day paſt, and proclamation made, he 
hath no property; and therefore the poſſeſ- 
ſion of the ſecond lord is good againſt him, 


Goods wzecked are alſo his. ann Fran. 37. 
Dr. & Stud. per 
Br, Wreck 3. that this was at the common law, 2 Inft, 166, 168. 5 Co. 108, b. 


7 Co. 16. a. 18. b. 4 Inſt. 223. Vaugh. 164, &c. F. N. B. 92: D. 1 Sid. 173. 


2 Mod, 294. 6 Mod. 149. 1 Hawk. P. C. 93, 94. L. Raym. 474, 501. {| 


12 Ann, ſeſſ. a. e. 18, 4 Geo. 1. c. 12. 


ieee fen 


„ 
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| eſcapealive out of ſhips, it ſhall be no wreek, 
But the things ſhall be prized. by the ſheriff 
or coroner, and delivered to thaſe of the 
town where they be found, to anſwer for 
them; ſo as if any within the year and day 
prove that the goods be his, they ſhall be 
reftored to hin. ET 


2. PL 32:2 The king being tenant fn common 
one of an tnrite chattef perſonal, hall 
have the whole, As if an obligation be 
made to two, or two poſſeſſed of a horſe, 
and one is attainted, the king ſhall have the 
whole duty of the obligation and the horſe. 


Soods that belong to an alien ene: 

&) 78-4. mp (a) any body may ſeize to his own 
Denizen 10, 8, Ulle: but an alien born in amity may have 
26, 20. Ante 28. property in goods, and buy and ſell, and 
their bargains good; and may alſo bring 
perſonal aftions. 0 | 


7b. 4. _ The taking of goods by an allen 
z Hale Hit- enemy in battle, Deveſteth the pꝛo⸗ 
erty from the owner, if he come not 

- befoze ſunſet to claim them. 


12 f. 7. 27. Churchwardens are enabled to habe 
goods to the behoof of the pariſh. For 

they àre charged to find divers things belong - 

ing to the church, as ornaments, and ſuch 

like; and therefore in reaſon they ſhould be 

enabled to purchaſe goods, and thereto ex- 

._ -  » tendeth their corporation: and all the church 
(o)8E. 4. 6. - $0005, as (a) books and ornaments, (b) bells 
de) Ibia. hung up in the church, are theirs, and (c) 
(4) E. 4. 6. they may have an appeal of robbery of them, 


2 Inſt. 492. 

Yew, 73 Of 4 () treſpaſs, and count to the omg 
1 Sid. 281. 28 — 8 2 a ; i : - * . 0 
1 Vent. 89. h Sh 2 

1 Mod. 65. 5 Mod. 395, 396. Prec. Chan. 42. 2 Hawk. P. Go 167. 3 & 4 
W. & M. Ge 11. . 
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6f che pariſnioners. But they cannot give f. 7 1% 
or releaſe them, for that 7 ” the diſadvan- 74.0.7. 6. 
tage of the church: and (f) if they do, the 18. 397: 
pariſh may chuſe new churchwardens, who mk — | 
ſhall have an action of account againſt fit. 1, 195 
them, (g) But churchwardens are not ena- (s) 12 H. 7. 27. 
bled to take a feoffment, a leaſe for life, or 8 
perhaps for years, or ſuch other things as Salk. 157. 
have continuance. „ _—_— 
5 Mel. 295 
| Oy | | mp. Incum, 
2 * * 2 507, 508. 


1 
*> 2 


CHAP. XVIIL 
Of bailment and contratts. 


2 chattels perſonals, bailment, 
and contracts do belong: bail⸗ 
ment fs a delivery of goods in poſſel⸗ 
ſion, and is either to keep 02 employ. 
To keep when only the cuſfodp is 
' committed: to him, and is a ſimple 
baflment oz pledge. FL 


A imple baffment, when he recef- 8:7: 35! ., 
beth them to keep fo2 another; whe- 8 
ther it de koz the balloz to re-delfver 84. 36. 
him again: in which caſe the bailor may 12 
retake them without requeſt; 02 fo? a * 4 
ſtranger to bail them over to him; 
an which caſe, before ſuch bailing over, the 
bailor may countermand the bailment, and 
command the bailee to deliver them him 
again, and ſhall have an account upon re:; 
fuſal; for in neither of theſe caſes the Pro- 
perty 1s out of the bailor. : 5 


a pledge is whonhe recelverhehoms #7 
EO 2 | = 
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fn afſurance fo2 another thing had of 
Co. Lit. 89. him at the time. As to take a chain of 
3 gold for money then delivered, c. but not 
Cro. Jac. 243- for ſatisfying of a debt he oweth: but the 

elv. 178, 179. - . K 
Abr. Eq. 324. property of the pledge remaineth in the 
Carth. 277- owner; for he ſhall bear it, if it be caſually 
> Hawk, p. c. loſt or broken, and the other that hath the 
-_ pledge ſhall not be attached by it, in as 


Strange 1187. 5 
much as he is not owner. - 


v. 500. 17 The baflment of goods to employ 
Pan 223, 224. 18, when the bailee hath the things 
1 Lev. 3j, 38. themſelves to uſe to another's pꝛofit. 
v. x Bulſtr. 103, As to fell meliori modo quo poterit, Ac. where 
Salt. Ylv. 02+ if he ſell that for 124. which is worth 1000/, 
2 Mod. 00. and refuſe a better price, the party hath no 
10 Mod. 144. remedy; 5 £ | 


12 Mod. 514. 
2 Vern. 117, 


35g, 638, Contratt is a mutual agreement fo? 
© the very pzoperty of perſonal things, 

5 where the duty growing upon ft can- 

Juſtin. Toft. l. 3. not be appoztioned. As if I fell my 
1. 42. Own horſe and the horſe of J. S. to one for 
| e e 10 J. and J. S. taketh his horſe from the 
Salle. 113. vendee, yet the vendee muſt pay me the 
whole 107, Ok this kind of contracts 

are buying and ſeiling, bozrowing 

and ſending, and ſuch itke; and is all 

theſe cales an action of debt lieth. 


21.1137 The ſale of another man's goods 
5 Co. 8. ln open market (we call it market overt) 
Poph. 34. witheut covin or notice whoſe they are, al- 


Fam. gig tereth the pꝛoperty, if toll be paid foꝛit. 
271. fl. n. Dither belong certain (as it were) 


5 22d conta in law, though not ariſing 
EE TO IR ' from 
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from the: ſpecial agreement of the 

parties. As he that findeth another's Mevr 657. 
goods, is chargeable by reaſon of the pol: Sat, g, 28. 
ſeſſion to him that right hath 3 he that re- 8 1 


ceiveth money to one's uſe, or to deliver 11. 179. 3 Ler. 
over to him, is chargeable as a receiver, 359: 6 118. 
i f 3 Mod. 239. 


He that entreth into land of his own head, 1 Show. 78. 
and receiveth the profits of it, or parents 5 Med. 297. 
that occupy land purchaſed by an infant. whe 
are chargeable as bailiffs. And if a liberate S, Car: 297, 
be delivered to the clerk of the hamper, Sur. 114 
who hath aſſets in his hands, an action of 
debt lieth againſt him: ſo doth it upon 


every judgment. 


— ——_— 


* — 


- "CHAM I. 
Of accord and arbitrement. 


2 are the things which be⸗ 

long to chattels perſonal in ge⸗ 
neral; fo2 the intereſt of perſonal 
things, uncertain, accoꝛd (otherwiſe 
called a concord) nd arbitrement lie. 
As of a treſpaſs done, for the damages are Rol. Abr. 128, 
uncertain; but of debt or damage reco- . Nod. 6. 
vered in certain, it is otherwiſe, unleſs it be Lutw. 468. 
Joined with treſpaſs or other things uncer- Thom 2 
tain; for then all put together, lie in ar- Salk. 76, 
bitrement or concord, So of waſte, detinue 
of charters of land, which are things in 
realty, annuity, &c, they lie not in arbitre- 
ment or concord. 


Accozd is an agreement between 
08 the 


182 


the parties themſelves, not by media. 


tion of friends; for then it is an abitrement 


25H, 6. Acc. x. 


(a) 17 E. 4. 8. 


(b) 6 H. 7. 11. 
9 Co. 77, 78, 80. 
1 Rol. Abr. 129. 
Carth. 347. 
Salk. 627. 

N 5 Mod. 86. 5 


(e) 16 E. 4. 9. 


19 H. 6. 36. 


greater treſpaſs to B. 


upon a ſatisfaition executed. As for 
one at his own coſt to agree J. S. and an- 
other, whom J. S. hath treſpaſſed; this may 
be a ſatisfaction to 7. S. Otherwiſe it is if 
he do but endeavour to agree to them; 


and this ſatisfaction muſt be executed; for 


a tender (a) of money without payment, or 
an (b) agreement to pay money at a day to 
come, is no ſatisfaction before the day 


come, and the money be paid; nor ſhall 


be pleaded in bar of an action of treſpaſs: 
for upon an accord the party hath no means 
to compel him to pay it, as he hath upon 
arbitrement. But being paid at the day, it 
is a good plea, if the other afterwards bring 
Sm cc. >: 


Arbitrement is an award of ſatiſ: 
kation by others whom they chule to 
judge between them. As to arbitrate, 
becauſe A. (one of the parties) hath done a 

le other party): than 


B. hath to him; therefore, that A. ſhould 


give B. money in ſatisfaction, and B. be 


quit againſt him, is a good award: but 
t 


at one ſhall be nonſuit in an action, is 
not good; for after nonſuit he may begin 
again, whereas the arbitrement (which muſt 
be in ſome ſort a ſatisfaction for the da- 
mages) ought in that reſpect to be a deter- 


mination of things awarded, where the 


award of a perſonal chattel altereth 
the pꝛoperty thereof, So as he may 


have 


<> 


The Second Bock of LAW. 183 
have a detinue (a) for it, or debt, if it be > has Dy. 
of money, or ſuch like, to be paid- for (b) (o) 16 E. 4. 9. 
a debt due, or (e) amends of a treſpaſs ; (©) 19H: 6: 38: 
and therein an arbitrement *differeth from bitrament. 

an accord. But an award of an acre of 

land, &c. is not good, unleſs the acre be 


delivered, 


Ei jam prima mei parseſt exacta laboris. 


a) 38 E. 3. 31. 
ls. * . 


(b) 38 E. 3. ibid. 
(e) 9 H. 6. ibid. 
v. 1 Rol. Abr. 
211, 212, &c. 


WEED I 1841 


— — — — 4 — 


THIRD BOOK 
| © Ns 


L 
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CHAP L 


Of a wrong without force. 


hitherto ſpoken ſufficiently; the 
other reſteth, which miniſtreth juſtice 


fn the puniſhment of offences. 


An offence is the doing of any 
wong; and is a wong without fozce, 
02 to the which koꝛte is coupled. 

In thoſe of the firſt kind the offen- 
Der is to be amerced, or to pay a petit 
ſum of money to the king: and (a) if 


he be a lord of the parliament, whom 


we call a peer of the realm, then a 
hundzed Shillings. As if (b) one's 


writ abate, or if in (c) an action of tref- 


pas 


en of poſſeſtons (the firſt and 
F parvet part of law) we habe 


The Third Book of LAW. 18; 
paſs againſt two, for hunting and taking 
two deer, one defendant be found not guil- 
ty, the other guilty of taking only one deer; 
here the plaintiff (if he be a peer of the 
realm) ſhall be amerced two hundred ſhil- 
lings; one hundred ſhillings againſt him 
that was found not guilty at all; the other 
hundred ſhillings againſt him that was ac- 
| quivted of one of the deer. ; 

The king's wife ſhall never be a 55 K. 3. 2, 
merced. And therefore a writ brought by F. W F. 3 
her is good enough, though this clauſe, / n 
crit te ſecurum, be left out, for ſhe ſhall not ; Rel. . Abr 26. 
be amerced or her non 1 5 60 215, Ke. 


8 
r 


CHAP. II. 
Of rreſpaſſes upon the caſe. .- 


OFrExces without force, are 

—— W the caſe, 02 real 
Treſpaſs upon the caſe is ſuch an: Ret.:Abe. 55 

offence, whereby any thing is inda⸗- ; 

maged. And is a miluſer oꝛ deceit. 1 

iſuſer, 'when by meer wong it 

is in ndamaged, - Ok which kind there 

be many, and thoſe of divers ots. 

Ag ik a man maliciouſiy utter any _ 

falſe ander to the indängering or 

one, in lam. As to ſay, he hath re- 

7 _ _— is fallen, for — W 
puni or ſuch a report, if. it beg m1, vag. 

falſe. The touching of him ay caſe, 

elnou 


| 

| 

| 

| 

| 

| : 
| 
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Sir Tho. Co- helnous crime, as that he hath gone 
kein's caſe. p : 0 
v. 1 Rol. Abr. 33, about to get poiſon to kill the child that 
34» 35s be ſuch a woman goeth with (yet it is no 
Ln «djudges, felony; ) lying (a) in wait to rob him; 
(b)26E.  Pfocured (b) another or agreed (c) with 
3x81 another to murder him (though he were 
Hanes ahudged. not murthered in deed;) (a) fought his 
60 27 Fl. life for his land, Fc. ; the impair⸗ 
Hacks ca. ing his trade of life; as to call a 
(e) 2 fl. merchant (b) bankrupt {for it is his li- 
. r ving, but ſo it is not of à gentleman 3) 
(a) 27E1.. an attorny (e) ambodexter, or to ſay that 
CIAL SEE at he dealeth (d) corruptly. But in all ſuck 
have ſo been ad- Caſes, words of choler and heat, as to 


Judged oc, call one coſoner (e) and crafty knave, 


1 common extortioner, and drunkard, witch, 
4 "2 Er rogue, pillory-knave, villain (unleſs he fay 
30 H. 3. Br. Ad. villain to ſuch a man, or regardant to 
ur cale 10. ſuch a manor ;) words uttered in a ſuit 
of law, as to bring a writ of forger of 
falſe deeds againſt a nobleman, or any 
other, (though ir be falſe) will bear no 

G cake action; for theſe are not maliciouſly. So 
95 „if he be able to juſtify the words, for 
(b) ieben bees then it is not falſely. * Au that he called 
cha him petjured, by reaſdn of a perjury 


oct the committed in the ſtat- chamber, - niurder- 


converſions on. thief, or ſuch lilte, upon 4 cotjunc- 


traverſible. 


6 Moi. 212, tions (f) but not upam an indictmæùt or 


O78. 6.5 * oν],ꝙn voice and tape; though the de- 


| Manſer's caſe fandant himſelf ſuſpoct him. If on- 


no action of debt . 
Heth upon it (at having man's goods, (h) 
thecommonlaw) convert them to his own ut: fk. 
treſpaſs upon the U (i) ſheriff ſuffer one in execution 
Nef Ad, kö debt to go at large : if a ſmith 
a 31407 df e eee 


„ „ - ” 


i # "4% * 4 — 


1 1 ——— Mn_ —_ MM — 
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(k) cloy mp hoꝛſe: but not if he take him 988 6. 


all he can, yet the horſe — Jf 9*- 8. 
ing committed ta the the 
gaoler of malice put upon 10 6 ma⸗ 
ny frons, oꝛ stherwile uſe me ſo hard ⸗ 
12 that I become lame thereby, &c. 


— Salutes. 


r 1 "» ww YYD a” we. PE er -C 


Wet. I. cap. 33. He that publitheth any y, 4 Conn by. 


falſe news and _—_ whereby diſcord or; Int. oy 


occaſion of diſcord and ſlander may grow So. Car. <— 


between the king and his people, or the 2 — 


nobles, ſhall be nh in ma until he hath = Sid 5 8 


ſpeak the ſame. - 


2 R. 2. c. 11. The 1. for kim that tel- 
leth falſe lies of nobles and great officers of 
the realm, whereby diſcord may ariſe be- 
tween the ard n and commons. 2 51 


12 R. 2. c. 11. In che caſæ of theſe for⸗ 
mer ſtatutes, if the party cannot bring forth 
him that ſpake the fame, he ſhall be pu- 
niſhed by the advice. of the councel. 


But two above the reſt da here re · v; » Rl. Abe 


is.to fay, diſtur bance and nuſance, . 553. 
Diſturbance (s the hindering; ar 

that which in right delongeth: unto - 

one to do. As for a man to aſe bis com- 
mon, to reduce a; water- urſe that is miſ- 
oy to preſent unto a church, &c. _; 
Nuance 


to cure (without watranting of him) and do- x Roh. Abs. . 


quire moze ſpecial conſideratfon; that Kl. . 2e, 


* : 


91, &c. to 101. 
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r. . 5. ; MNuſance is annoyance done to 


N. B. 1 
one's hereditament, As levying a fair, 


or market to the nuſance of another fair or 
market, building a houſe ſo near mine, that 
the rain which falleth from that houſe fal- 
leth upon mine, c. 20330 TY 


All manner of-nuſances are to be 
(% 33 Hl. 6. 26, CEMoved, and common nuſances, as 


tea Aff pl. 5. a wall, (a) Sa. built upon the highway, 


147 128, K. trees (b) growing upon the river bank, 


» 138, &c. 
was Wi 2 whereby a water- courſe is ſtopped, any 


man may pull down. 


Deceit when the damage groweth 


r. x. k. i b. by an undue fleigbt. As if a man pur- 


wii of deceit. 3 l 
F. N. B. 215. E. chiaſe a writ in my name out of the chan- 


218, &c. cery, I not knowing of it, whereby J am 


21 4g. br 9% to pay a fine; or if one (whom I make my 
attorny in a plea of land againſt finee) make 
default, whereby the land is loſt: Or if in 
a præcipe againſt divers tenants, a man pur- 
chaſeth a protection for one of them, ſup- 
poſing him to be beyond- ſea in the king's 
ſervice, where indeed he is and always hath 
been in Exgland, by means whereof the 
demandant is delayed: or if in a præcipe 
aud reddat, the ſheriff return the tenant 


ſummoned, where indeed he was not, where- 


dy he loſeth the land: or if in play one 
win another's money with falſe dice, 

02 ff he that ſelleth any _ Do up⸗ 

on the ſale warrant it to be thus 

and thus, whereby the other is de⸗ 
celbed. So that the warranty muſt by 
6.” : parce 


ww» 
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rcel of the contract: for if it be (a) after, 
(at another place) or (b) a ſervant make the 


189 


(a) 5. 7. 4. 


(b) 11 E. 4. 6. 


warranty upon the ſale of his maſter's goods 


(which in law is the maſter's ſale, and war- 


ranty of the ſervant) it is a void warranty, 


and no action of deceit lieth upon it. Alſo 


the warranty can reach but to things in be- 
ing at the time, not to things to come: as 
that a horſe (c) will carry you 30 miles a 


day: nor to things which may be diſcerned 
by my five ſenſes to be otherwiſe, as cloths 
of murry colour to be blue, unleſs the buyer 
in this caſe be blind. But where they are 
warranted to be of ſuch a length, and are 
not, there an action of deceit lieth: for that 
cannot be diſcerned by ſight, but by a colla- 
teral proof, the meaſuring of them. 


HK. 


Of certain offences puniſhable by amerce- 


ment by the king's prerogative. 


CR offences againſt the 


law, are fn nature of treſpaſſes 
Upon the caſe, and by the king's pꝛe⸗ 
rogative puntthable like to them, As 


ſuing an action without juſt cauſe, or giving 


Juſt cauſe of an action: for (a) in every action (a) So are all 


precedents, 


where the matter paſſeth againſt the plain- v. 1 Rot. Abr. 
tiff (be it by verdict, demur or otherwiſe) 212, 222, &. 


the plaintiff is to be amerced, and the de- 


* 


tendant, in debt, dgrinue, covenant, replevin, 


quid 


7 
„„ r 
— — — 


© IIs a . 
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©) 11 H. 4. 48. quid juris camat, Ac. (d) but not in treſpaſs, 
there be ſhall be fined and impriſoned. 
7. Nonſuit () in an ation, (c) fault in 
40 E. 3. 20. the Niginal watt he bꝛingeth: 02 (by 
» EO. ... ſheriff) in the return of a wit, 
Amerciamen.gs, MAKfNA (f) default wheu he ſhould 


tfoever other offetices (not 
with fozce and arms) which oller 
Jig yOu" to a common perſon. 


5 


1 8 * Wa —— 


SA . 
07 at ſcontinuance. 


Hirn ro ol treſpaſſes upon 
the caſe. 


ee. in s real wong fs that which medleth 


ought, and it is a dilſconttnuance 02 
ouſter. 


' Dilcontinuance, when be that hath 
an eſtate tail, oz fee-ſimple fn ano⸗ 


| Eo. Lit. 325, Wife, A dean ſole ſeiſed in the right of his 


— deanry; dean and chapter, gardein and chap- 
Iacum. 493- lains; as alſo major and commonalty of lands 


larger eſtate of the land than he may. 


continuance, But the grant of a rent, 2 


_—_— (as the jurors at the habeas corpora) 


32733 1, With the freehold. otherwiſe than it 
140. 


ther's right, as che huſband in right of his 


45 in the right of their corporation, maketh a 


As by a fine or feoffment for life of the leſ- 
ſee, in tail or in fee, which is called a diſ- 


or confirmation to a lefſeg fo for years in = 


oo. cc. a Por 


=oOS2 OS” ifs. Wo a7 Dm) 
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make no diſcontinuance, for they paſs with- ©: it. 237. b. 


out livery, and therefore paſs no greater 


_ eſtate than the grantor had. 


$250 Statutes; 


30 H 8, cap, 28. All leaſes by deed in- aan ee 8 
She ar | nuances by wow 
full age, having an. eſtate in fee or in fee- — lands of | 
— ; A huſband or his 
his church, or wife, or jointly with his . | 


dented for life or years, by any perſon. of 
tail, in his own right, or in the right of 


wife, ſhall be perfectly good. 45 
This extendeth not to leaſes of land in 
the bands of any farmer, by virtue of any 
old leaſe, unleſs the ſame be expired, ſur- 
rendred or ended within a year after the 
making of a new; nor to the grant of any 
reverſion, nor to any leaſe of land which 


hath not moſt commonly been let, or occu- 


pied in farm by the ſpace of twenty years 
next before, nor to any leaſe made without 
impeachment of waſte, or made for above 

twenty years, or three lives from the day of 


making. And that there be reſerved yearly 


payable to the leſſors, their heirs and ſuc- 
ceſſors, according to their eſtates, the rent 
accuſtomably yielded within twenty years 
next before: which heirs and ſucceſſors ſhall 
have the like advantage againſt the leſſres, 
their executors and aſſigns, as the leſſor him- 
ſelf might, Provided the wife be made party 
to every leaſe by the huſband of any land 
of her inheritance. The leaſe to be made 
dy indenture in both their names, and = ” 
ee, f ea 


2 
* 
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ſeal the fame, and the rent · to be reſerved to 


the huſband and wife, and her heirs, ac- 
cording to her eſtate of inheritance. 


| Whateſtates ee 13 El. . 10. All grants feoffments, leaſes 
Cd bins and other conveyances and eſtates, by any 
, made at common maſter or fellows of a college, dean and chap- 
law, and how © ”_ * | 
their power is al- ter, maſter or gardein of an hoſpital, par. 
tered by at. of ſon, vicar, Sc. other than for 21 years, or 
Watſon's Comp, three lives, from the time of ſuch leaſe or 
 Incom-<:41:& grant, reſerving the accuſtomable yearly rent, 


yearly payable, ſhall be void. 


14 Eliz. c. 11. The ſtatute 13 El. c. 10. 
before, ſnall not extend to grant aſſurance, 
or leaſe of any houſe in city, borough, town 
corporate or market town, or within the 
ſuburbs, (the ſame not being their dwelling 
houſe, or having above ten acres of ground 
belonging to it.) Provided the leaſe ſhall not 
be made in reverſion, and the accuſtomed 
— yearly rent ſhall be, reſerved, the leſſees 
charged with reparations, and it ſhall not be 
above forty years. No alienation ſhall be of 
ſuch: houſes, unleſs that preſently upon ſuch 
alienation there be an abſolute purchaſe in 
fee-ſimple of other lands of as great value. 


18 El. c. 11. All leaſes made by ſuch 
perſons (as 13 Eliz. c. 10. before) where 
another leaſe for years is in being, not to 

be expired, ſurrendred, or ended within 

three years next after the making of ſuch 
new leaſe, ſhall be void. All bonds and 

5 covenants 
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to covenents for renewing or making of any 
C- leaſe,” contrary 9 or to 1 : 4, c. 10. 
| before,. ſhall. be void 


4 H ie ali! like (as 13 20 e. 10 


. before) for archbiſhops and biſhops, unleſs 

7 it be of eſtates made to the king, his heirs. 

* n ſucceſſors. 

p 22 H. 8. c. 28. No fic feoffment, or e lt 8. 682; 


1 a& by the huſband only, of any land That abr, 63% 
being the inheritance or freehold of the 3 
wife, hall be a diſcontinuance or prejudi- 

cial to the wife, or ſuch as have intereſt a. 
ter her death: leaſes within the aha N 
this ſtatute only except. | 


— an effate of labert; Co-Lit. 328,373 
tance 02 — delcending upon bum Tu 75, 7a. 

that ought to habe duch estate, ma- S. 1 

keth a diſcontinuance. As if tenant in 1 Leon. 127, 
till of an advowſon in grofs ſuffer an uſur, **5* 0 

pation by ſix months, the releaſe of a colla- 
teral anceſtor with a warranty, is a. diſconti- 
nuance, for he hath fee by the uſurpation. 

So it ſeemeth of a collateral anceſtor's re- 
leaſe, with warranty * to the grantee in fee 
of a rent or advowſon in groſs by tenant in 
tail: but if tenant in tail of a rent or ad- 5. 375 
vowlan in groſs grant it in fee, with war- 
ranty; this is no diſcontinuance, but at the 

pleaſure of the iſſue. 


Olſcontinuance taketh away the 2 
* of thoſe that | come to have rich 20 
| atter 


0 The concurrence or ſimple conſent of the next collateral, = 
which, by the feudal reſtraints of alienation, at Jaw was neceſ- 
"_ to exclude his own ſucceſſion, is very en 


to 


Co. Lit. 347. b. 
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after his death. Ik he (whoſe entry 
is barred by a deſcent oz diſcontinu⸗ 
ance) have the freehold caſt upon him 
by a new title, he ſhall be fn of his 
ancient title; which is termed a remitter. 
As if the heir of the diſſeiſor (in by deſcent) 
make a leaſe for life to J. S. the remainder 
for life or in fee to the diſſeiſee, if tenant 
in tail diſcontinue, and then diſſeiſe the diſ- 
continuee, and die ſeiſed, whereby the lands 
deſcend to his iſſue; if the huſband make 
a feoffment in fee of land in the right of 
his wife, and take back an eſtate in fee to 
him and his wife: in theſe caſes the diſſei- 
ſee, after the death of J. S. the iſſue in tail, 
and the wife ſurviving, her huſband is re- 
mitted; but if the huſband ſurvive, her 
heir is not; for there is another tenant of 
the freehold, againſt whom he may bring 
his action. And in the caſe of tenant in 
tail before, though the heir of the diſconti- 
nuee were within age at the time of the de- 
ſcent to the iſſue in tail, yet his entry is 
gone for ever, by reaſon the iſſue is remit- 


to have laid the foundation of collateral warranty; but how it 


came to be extended to the defeating eſtates, to which ſuch 


* 96 — ” 1 - 
* 


collateral could have no proſpect of ſucceeding, and other ef- 
fects of collateral warranty, is a difficulty which it may not be 
material to inquire after, ſince by 4 Ann. c. 16. ſ. 21. all war- 
ranties by tenant for life—and all collateral warranties by any 
anceſtor who had no eſtate of inheritance in poſſeſſion, are void 
againſt the heir. n EE, 


CHAP. 


eee 


* 
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; CHAP. Y. Pact 


4 

Of intrufion, abatement, difſeifin, and 3 8 | 

e ö I Kol. Abr. 
uſurpation. 8 


On TER is, when the freeholder 
is ouſted, or put out; and therefore 
it gaineth a freehold unto the party. 


This ouſter is of a freehoider in 


deed. oz fn law. Ok the firſt ſozt are 
intruſion 02 abatement, | 
Jntruſion, which is after the death 5 
of tenant fo2 life, be it a man's own life, Ola Nat. Br. 135. 
or another man's, tenant in dower, or by 
curteſy, Cc. | | | 
Abatement, which is after the death 5* 7-5: 
of one that hath the inheritance, whe- 
ther the land deſcend unto his heir, or he 
die without heir, | 5 
Ok the ſecond ſozt are diſſeiſin and 
uſurpation. 3 
Diſſeiſin is the ouſting of him that „ 
bath a freehold in deed; which of ar. 


rent oz other p2ofit is by the diſturb⸗ 


ing of him in the means of coming 
to it: às in every rent, whether rent. Lit. 5. 
ſervice, rent · charge, or rent - ſeck, incloſer 


and fozeſtaller. | | | 
Incloſer is, when the tenant fnclo- r 253,161 


Ceth the land ſo as he cannot come 
to diſtrain, oz to Hoon it. But if 


"i 
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it be a park or ſuch like, that hath of an- 
909 E. 3. 15. Cient time been incloſed, ſo as it is not 
done of purpoſe to Keep him from his rent, 
| that is no diſſeiſin. 
co. Lit. 16,62. Fozeſtaller is, when the tenant be. 
fſetteth the way with fozce and arms 
upon his coming. Df which nature 
aiſo is the menacing of him that fo) 
Doubt ok ſome bodflp hurt, death, or 
loſs of member, he Dare not come, | 
In a rent-ſervice and rent-charge, 
| reſrcous and teplevin. 
Co. Lit. 260, 261. Belcdus, when either the party ha. 
wing diſtrained, the diftreſs fs ref: 
cued, 02 being upon the land to di⸗ 
ſitrain, cannot be tufferen. 
co. Lit. 145. b. Replevin is, when an ackion of re: 
261.2. — * is bzought upon a diſtteſs ta- 


en. | 3 
Nm a rent⸗charge and a rent leck 
= _ -. 5 | N 
co. Lit. 153. - Denier is, when the rent (being 
demanded upon the land) is not 
* 


paid, . | TY; 

v. war. mp Ulurpation is, when the church 
betalen becometh full by the pzeſentment of 
and the ſeveral A Mong Patton; which is done by 
contequeaces: the inſtitution of the party pꝛeſented. 


Prerogative. 


But againſt the king, inducklon 

only doth it. Therefore at the common 
law, in a quare impedit, plenarty day of the 

5 b writ 
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writ purchaſed; is a good plea, though it 
be by inſtitution only. And the plenarty 


by ſix months (which barreth the right pa- 
tron of his quare impedit, by the ſtatute 


Weſtm. 2. c. 5.) is accounted from that 


time between common perſons. So is it 


for the king, when he preſenteth. And in 
theſe caſes the ordinary may. certify a ple- 
narty without making mention of any in- 
duction, but of admiſſion and inſtitution 
only, But againſt the king plenarty is ac- 
counted from the time of induction, and 
not before. And if a patron that holdeth 
of the king preſent, and die after admiſſion 
and inſtitution of his clerk, and before in- 
duction, the king ſhall preſent anew; other- 
wiſe it is in the caſe of a common perſon. 
But plenarty is no plea in a quare impedit 
againſt a parſon imparſonee (that is, a ſpi- 
ritual body politick, which being patron, 
hath the church appropriated in ſucceſſion, 


viz. to hold to their proper uſe, without 


preſentation, inſtitution, or induction of 


any incumbent) for his plea myſt be, that 


the church is full of his prefentment, which 


a parſon imparſonee cannot ſay, 
Statutes. 


WW:im. 2. c. 5, Uſurpation upon gardeins, 
tenants in dower, or upon femes covert, or 


houſes of religion in time of vacation, ſhall . 


not put the heirs femes, or houſes of reli- 

gion out of poſſeſſion : but faint recoveries 
— not be avoided in ſuch caſes by way of 
. 


1 3 | Plenarty 
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Plenarty is no plea in a quare impedit, or 
darrein preſentment, if the writ be purchaſed 
within ſix months, Ho 
When one parcener preſents in another's - 
turn, yet this gaineth no poſſeſſion; for 
the other may preſent, when her turn com- 


eth again. 


CHAP. VL 
Of treſpaſſes in goods. 


gucn is the nature of an offence 
without fozce. 


st. 3 H. 8. e. 3. AN offence with fozce is a treſpaſs 
mon Ja to be 0. (02 Offence) againſt the crown. For 
Sed oide 2 Hawk. in all indictments and inquiſitions of trea- 
F. O. 24 242. ſon, murder, felony, treſpaſs, Sc. vi & 


armis muſt be in, elſe it is not good. 


Treſpaſs is a criminal offence pu⸗ 
nifhable by a fine unta the king. So 
1s every contempt puniſhable ; and for this 
reaſon no action of treſpaſs lieth for the 
leſſee for years againſt the leſſor, (though 

he diſtrain without cauſe) for that the ſta- 
tute of Marlebridge, c. 4. is, that he ſhall 
not be puniſhed by fine and ranſom, which 
if he be attainted in this action, he muſt 
needs be; and foꝛ this the party muff 
be impziſoned till he do compound. 
Therefore after tender of his fine, the king 
cannot juſtly detain him in priſon. 2 


IL 
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Treſpaſſes touch poſſeſſions, oꝛ the 
erſon: poſſeſſions, when the wꝛong 
—_ in them, namely in goods a2 
Treſpaſs fn goods fs the wongful 
taking of them with p2etence of title; 


and therefoze altereth the pꝛoperty o 
thoſe goods: ſo as one cannot declare in 


an action of treſpaſs, that the defendant took 
his horſe at S. and carried him to D. and 


there killed him againſt the peace, Sc. for 


y wrongful taking, the property being di- . 377. 
veſted out of the plaintiff, and veſted in the * 
defendant, conſequently it followeth, that 
he cannot kill his own horſe againſt the 


peace, 


— ——k 
* 3 — 2 — I_ * 


C HA I. 
Of treſpaſs in land. 


11 — in land is, when the 
treſpaſs is done upon an atual 
poſſeſſion thereof, For of a treſpaſs done 
(a) after the death of the anceſtor, and be- (a) 12 H. 7. 22. 
fore the heir's entry, after (b) breach of the (b) 1Ma-Pl.142. 
condition, and before entry for it; where a 51. ee 
leaſe for years is made, reſerving a rent, & 124. 5. 
upon condition to be void, 1f the reat be 3 | 
not paid; or after Michaelmas, and before 22 
the leflee's entry, where a leaſe for years is 
made to begin at that day: no action lieth 

for the heir in the firſt caſe, for the leſſor Park. 4. 
in the ſecond, nor for the leſſee in the 

third, becauſe they were not ſeiſed of the 

5 | O4 land 
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| land at the time of the treſpaſs done; yet 
the leſſor in the ſecond caſe might have 
made a new leaſe before his entry, for the 
firſt leaſe was merely void; and the Jeſſee 
in the laſt caſe might before Michachnas 
grant away his term. 69 4071 8 


21 H. 3. 33. There beaſts oz anp other chat⸗ 
tels, ſhocks of corn, or whatſoever elſe, 
f whether cognizance may be of them to 
bring a replevin, or not; that ſo the 
trelpals may be diſtrained by him 
154.7. 13. that hath damage by it. As one that 
Saab. 18 hath common out of land, though he have 
4 Mod. 187. nothing in the land itfelf, ſo as he can have 
no action of treſpaſs againſt the owner of 
the beaſts for their entry into the land, nor 
T. N. B. 125. the graſs waſted, Sc. yet he may diftrain 
g . them damage feaſant, becauſe of the da- 
Late. 1247. mage he ſulfaineth: but ſo cannot ceſtui que 
nu» 7 uſe, for he hath nothing at all to do in the 
land, fave that there is a confidence be- 
yy 23 tween the feoffees and him ; but the feof- 
ws a fees may puniſh him by the common law, 
if he occupy the land, for he is but a mere 
ſtranger. And if a ftranger of his own 
head drive out beaſts that are damage fea- 
fant, the owner of the beaſts ſhall puniſh 
him, far he is indamaged by this driving 

\ out, and the other hath no loſs. 


F.N.B.220.F- Jythec belongeth ejetment, when 


489. 1H.6.1 


5co.105. 600.7. A tetmer f02 years of land is ouſted; 
900-77 whether by the leſſee or a ſtranger, but 


ty. 468. | 
Salk. 255, 256, not a termer for years of beaſts or other 


260. Mod. 143. 
Mod. 333. Chattels. 


6 Mod. 130. Sq X 0. 5 Prero- 
& Geo. 2. c. 280 | : 


* 2 * 1 ha. IN * 
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Prerogative. 


pere, (viz.) of land, which is a thing 

ermanent ; for things tranſitory and remov- 

able the king may be put out of his poſſeſ- 
fion, and have his action according, as ra- 1H. 7. 19. 


viſument of gard, quare impedit, &c. But 


of things permanent he cannot have an ac- 


tion, as a præcipe quod reddat, ejectment of 
ward, Sc. becauſe of ſuch things he can- | 
not be put out of poſſeſſion : the king ha⸗ Stam. rer. 2. 
ving poſſeſſion by matter of record, or | 
other good title, none can put Him out, 

But if having no title by matter of record, 8H. 4. 16 fer 
or otherwiſe, he enter upon me, and put v. Viners Kb. 
me out, there if I enter again, my entry is l 


lawful, and no intrufion. So if the king | a Sa 


el e u 1 7 Arg. in the Ban- 
ſeize upon an office, finding that his tenant Ars: in: 33 


died ſeiſed but of an eſtate for life, the re- 
verſion to another; he in the reverſion may 


enter, and make a feoffment: for the king 


ſeizeth by colour of a record, which record 
giveth him no title indeed. 


CO — ä 
— + 2 = = — l — 


CHAP. VIII. 
of MenAces. 


"TP RESPASSES to the perſon are 


with pꝛetente of violence, oz vi⸗ 
plence inven. EN | 


Pretence of violence, as menaces 
and aſſaults, 


Menaces are thꝛeatning woꝛdg of 
"2 beating 
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be) 18 E. 4. 28. heating one, 02 ſuch like, thzough 
G72-+24 fear whereof one's buſineſs is foxe- 
Oro. e. 62, 63. owed. For a menace only (without other 
loſs) maketh not the treſpaſs, but both of 
them together. 5 | | 


CHAP IX. 
Of aſſault. 


(6) 40 k. 3. 4e. 1 is an unlawful ſetting 


upon one's perſon, As offering to 


beat one, though he do not beat one indeed, 
(a2 Al. pl. 4. ſtriking (d) at one with an hatchet, or ſuch 


like, though he do not touch him. Mhi⸗ 
ther belongeth lying in walt, beſet- 
ting his manſion houſe, and not ſuf- 
Book of Entries, fring his ſervants to go in and 
352. out, & c. Fe ; 


CHAP. X. 
Of falſe impriſonment, 


V. Viner's Abr. V O LE NC E fndeed, 18 falſe im- 
ut.lmprifonment / pꝛziſonment, oz bodily hurt. 


and Treſpaſs, 


(s) 32 A pl. reſtraint of liberty. As (a) arreſting one 
5 againſt his will, though it be in the high- 
ſtreet, and he never put in priſon in any 
(b) 43 E. 3. 20. houſe ; detaining of a woman (b) againſt 
her will, whom he hath raviſned. So if a 


(c) 22E. 4. 45- (c) maſter impriſon one without cauſe, and 


35 deliver 


Falſe impꝛiſonment is an unlawful 


cupy 3 UW ww 
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deliver the key of the door to a ſervant that 

hath notice of his wrongful impriſonment 
of him, if the ſervant deliver him not, he 
ſhall be puniſhed in an action of falſe impri- 
ſonment. But if the impriſonment be up- 


on a falſe and feigned ſuit, as in ſuing (d) (a) 43 K. 3 3 


execution upon a ſtatute merchant, when 
the money is paid, yet no action of falſe 


| impriſonment lieth, for he is 9 by 


courſe of law. 


— 


HII. 
O battery. 


BY ILY hurts are either outward . Tat, 
violences only, 02 cape. and x Hawk. P. 


C. cap. 60. ſet. - 


23, 24, 26, dh, 27 


Outward violences * are bat- 8 
tery and maim. | 


Battery is the wongful beating of 
one. But if a man will take away my 
goods, I may lay my hands upon him, and 9 E. 4. 28. 
diſturb him, and (if he will not leave) I 
may beat him, rather than he ſhall carry 
Hom away, for that is no n beating. 


_ CHAP. 


- 
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CHAP. XII. 
Of main, 


(a) 18 K. 3. 94. M A IM is the wongful ſpoiling 


(b) 8H. 4. 31. 
Cor. 458. 
0% Brie. & Bra, As — off one's finger, knocking (b 
p. Stent. 35. out one's fore- tooth, (c) putting out his eye, 
C. 111, 112. Sc. Otherwiſe it is of knocking out his 


grinding teeth, cutting off one's ear, noſe, 


Sc. for theſe are but deformities. 


CHAP. XIII. 


Of rape. 


6% F. l. FPHESE are .outward violences 
()Br.perac-24: T OftJy: rape is the carnal abuſing 
Hift. P. C. 628, of a (d) woman againſt her will. Bot 
2 Hauk. p. C. if the woman conceive upon any carnal abu- 


108, ſing of her, that is no rape, for ſhe cannot 
conceive unleſs ſhe conſent. 


Statutes, 


6 R. 2. c. 6. If the woman after rape 
conſent, as well ſhe as the raviſher be diſa- 
bled to have any heritage, dower, or joint- 
feoffment after the death of their huſbands 
and anceſtors, and the next of blood ſhall 


have title to enter incontinently. 


of a member defenſive in fight. 


CHAP. 


FEs EG anions 2—ñꝑ—T— w 1 ͤ -w — a= .. Mr. 


not only in the fine 


a man (d) in PPetmiyter hall, or a juror in (0) 41 F. » 
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CH AP.. XIV, 
_ Of contempts. 


6 offences againtt the king 

are in the nature of tre dalle, 

and ate termed contempts: as (a) ma- (a) 38 H. 3. 9. 

king reſcous upon his wit ſerved, (b)“) K 33 

pins armed in his palace, &c. where 
merime the the plntihment is increaſed 35 4.6, . 

accoꝛding to the e For the _— | 

t 1 5 

in the lols of inember, and ſic he, 

As a juror appearing, and being chal 

if he do not appear upon . 4 be 

is found indifferent, ſhall be fined by the va- 

lue of his land by a year. He that ſmiteth 


= —— — — _  — — - 


Or, 250, 


the preſence” of the juſtices, ſhall have his (e) 19 E. 
right hand cut off, his land and chatte)s for- Judgment 774. 
feired, and in rhe latter caſe be committed e . 


to perperual l 


CH AP: 
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C HA P. XV. 
1 Hawk. P. C. Of offences againſt tbe Crown. 


c. 17, &c. 
Tem much- then of treſpaſs; it 
remaineth to ſpeak of offences 
aͤgalnſt the crown, which are criminal 
offences, puniſhable by death. | 


Where further allo all the offenders 

both hereditaments, as lands, rents, G. 

—— "_ 186. whether for life (a) only, or of (b) an eſtate 

(6) 22 Af pl. 4- of inhericance, und chattels not only in 

- =& 1 7 pl. poſſeſſion, (c) but ſuch as he hath but 

(a) 6 H. 2. 9. a right to, as land, (d) whereof he is diſ- 

655 1 AN ia ſeiſed, debts, (e) goods (f) to be accounted 

&) 29 A. l. for, or wrongfully (g) taken; but (h] not 
(00 75 Af ib ſuch as he is to recover but damages for, as 

in battery, Fc. are koꝛfeit to the king. 

And that as well in felony, as treaſon, fave 

only in felony land of inheritance is forfeit 


(i) chap. 16. to the Lord, as appeareth (i) afterwards. 


6) z08.6.5 Hereditaments (xc) from the time of 
the offence, whether the attainder be by 
outlawry, verdict, or howſoever elſe, Chat- 

tels though real, () as a leaſe for years, 

0)2ma. ec. from (m) the time of the attain: 
(o) 8 F. 4. ibid. der Only, So (n) as a fale or gift before, |} 
Torf 4. 47-5. is good, for he muſt live of them. And 
therefore after indictment, and before at- 
tainder, the goods ſhall not be removed out 
of his an, but ſhall be in the * 

1 
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his neighbours. And fn theſe and all 
other fozfeitures, as upon an (o) indict- 2 5 H. 4. Fort. 
ment of fugam fecit, or (p) if one be taken 0 zE. 3. Cor. 
with the manner, upon a robbery, or (q) % 22 i 
| tarry the exigent, Cc. The town is o 2 
chargeable with the goods, and there- „ ms. 


fore (1) may ſcize theas whereſoever they be. v. Hawk. P.C, 
e 


Statins 


31 E. 3. c. 3. No man nor town ſhall 
be charged in the exchequer, by the extract 
of the juſtices, of the chattels of fugitives 
or felons, if they can ſhew n aner! is 
chargeable. 


1 R. 3. c. 3. No ſheriff, under-ſheriff or 
| hh bailiff of franchiſes, nor any other 
perſon, take or ſeize the goods of any per- 
ſon arreſted or impriſoned, before that ſuch 
perſons ſo arreſted and impriſoned. be con- 
vict, or attainted of ſuch felony, according 
t the law of England; or elſe the ſame' 
goods otherwiſe lawfully forfeit ; upon pain 
do forfeit the double value of the goods fo 
taken, to him or them thac ſhall be thereby 
indamaged, by action of _ in this behalf 
to be purſued, 


The blood alto is here comupted; mT 2 
ſo as a remainder to his right heir can never 22 E.. 5. 
take effect. The eldeſt ſon attainted of fe- | 
lony in his father's life-rime, and him ſur- 
viving, or his iſſue (a) (if he die before) (a) 32H. 5. 
cannot x inherit and beſides ſhall be an im- 8 

pediment, 


"ww — —— ů ů —— —— 
— eee 
7 : — N * . — 
» 
* 
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| ptdiment, that the younger brother can- 
0) 228.6. is not, but it ſhall. go to the lord by eſcheat: 


(9 328.8. b. otherwiſe (e) it is, if the eldeſt fon die 
without ilſue i in his father's life-time, | 


u,. Laſtly, the wite loleth (d) her 
1 & Dower, and notwithſtanding (e) the huſ- 
band alien the ſame before the offence com- 


mitted. 
Statutes, 


1 E. 6. c 12. No dower ſhall be forfcit 
by the huſband's attainder of wy murder 
or felon y whatſoever, 4% 


| 8 | 


32. 3. Cor. 209. Thoſe that fly foꝛ fear of the of. 
ZE. 3. Cor-259. fende (we call it a fugam fecit) kogkeit 


545%" 3 their chattels. Acceſfaries after the tad, 


that is to ſay, witting maintainers (and 
3 3- Cor. (f) if it be of one outlawed in the fame 
il. pr. p. 19. COUNTY though, they have; nd other notice 
5 x E. 3 Cor. Of; it) as by (g) receiving one that flieth for 
it into his houſe, and ſhutting the door, ſo 

(b)36A, Pl47- 25 the country thinking him to be there, 
be eſcape whilſt no man followeth him; 

aiding him with money, but not with good 

words, as wholſome advice, ſpeaking or 

writing for his delivery: And therefoe 


es". 3;.6. alſo that ſuffer (i) one arreſted, whe 


(k) 9H-4.i. ther by themſelves or àny other, to eſcape, 


(i) Stamf. 22. 8. 


2 Hawk. Y. C, which we call a voluntary ap are guil 
Krone ty of the ſame offence: - 


| Prero. 
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Prerogalive. 


1 Hawk. P. C. 


Concealing the offence, without dif: 5, 123. 
covering it unto the king, or his councel, 
or to ſome magiſtrate, is called miſpriſion, 
and that forfeiteth (a) chattels and he- 
reditaments during their like. 


CHAP. XVI 
Of felony. | 44» 45, in notis. 


| tHawk, P.C.65, 

562 NCES againſt the crown be 
ok two ſozts; felony and high 

treaſon. Felony is an offence of the 

crown, not bent immediately againſt 

the ſtate, where the fo2feiture of the 

offender's (b) inheritance is given to >) 27. . 


ſcheat 17. 


Wright's Ten. 


the lo: (whether it be in Petty (e) irea- (e) 22 Aff. pl. 49, - 


ſon, or other felony, and (d) at any time (d) Sta. 198. a, 
after he is attainted ; and therefore the lord 
may have a writ of eſcheat before execu- 

tion, But (e) of lands (whereof one is ſeiſed (e) Sta. 290. cl 
in the right of his wife) the king ſhall have 

the iſſues during the huſband's life. 


Prerogative. 


The king, both (f) here, and whereſo- (f) Sta. 190. 2, 


ever (g) the offender was diſpuniſhable of nk: F. &. 


waſte (as if he were ſeiſed of land in the %% on 1 


tight of his wife) is utterly to waſte cr rente. 57. 


the inheritance, by rooting up the houſes 
8 and 


1 


— 
k 
r — ——— — 


\ 
* - 
, 
2 cw A 8 - 
_ e 
—— ¶ ——— 
| Sk - ». 


1 Hawk. P. C. 
c. 2533 


Stamf. 182. 


4H. 7. 5. 
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and trees, plowing up the meadows, dig- 
ging up the land, &c. And this! is in de- 


eſation of the pager: > 1115000 


3 dame, 1 

gn cle 6. 22. The kit Gall have the 
land . a year and à day, and then render 
it to the lord of the fee. | 


Prerogative, c. 16. giveth the king the 
profits by a year and a day, and moreover 
the waſting of it. | 


7 LD. 7 — 7. 19 gs 
1111 ger > 4 A p. e 
FELONY is * x bare f fel 

Fagor ame 


Bare. felony is a felony of the | 
loweſt nature, and 18 puniſhable by 


hanging. 


This is ſimple oz mire. 


Simple, as ſtealth and manſlaugh- 
er. 


Stealth is the mongtul taking ok 


goods without pꝛetence of title: and 


therefore altereth not the property, as a 


treſpaſs doth, ſo as upon an W n _ party 
ſhall re-haye them. a. | 


' Statutes, 


The * Bock of L AW. 27A 


„ * ; f ? 
773 4 3% 4 Ty A ; LS 1 51 


„ G $4 e Of felony by ſta 
, 1 # 1 , . l ah 4 Y 4 
1 dale „„ e ee eee 
b CET 257 5 een * #13] P.C. e. 5965. 


. 1 K 8. c. oO (made rela 5 El. 1 Hawk, P. C. 
t. 18.) The ſervant that hath any Dien N 
or chattels delivered him to keep by bid tle 8.4 te 
maſter,” and (with an intent to ſteal) ddt 4 

either go away therewith, or being in ſer- 
vice, imbezil or cotwert the ſame to hib 
own uſe, | ſhall be jadged a: thief, - iflthe was 
lue of the goods amount to 405. 
This extendeth not to apprentices, or any 
perſon within a years of age. 
JS © TA $6:ts 
Inn keepers muft anſwer koꝛ goods 1 
of their gueſts fkolen: though they let P. N. B. 4% 2. 
them have a chamber with a key ' unto: = 8 Co. 32, 33. 
to keep their goods in. Bur if the 41 8 
fuffer. with ⸗ his good- will a ſtratiger du ben Salk, 388. +; 


he knoweth not) to lodge · with ie id e 22s — 0 


chamber, and the ſtranger rob him, t 
N ſhall not be charged. Ocherwiſs 
it is, if he be lodged there by che inn- 


keeper. 


—ͤm—U—U ß 4 4 LEE EE IL s — 


Prerogative. 


Goods confiſſced, that is to ſay, which (a) 3K. 4. Cor, 


the thief, attainted fo) ſtealing ano- 3 
ther thing, for if it ben for — 4 the (6) 3B 3 Gar 


lame goods,. they _- int ro, be de bl gs and (c 


ws. 


not flagge, difclaimeth dei 
pꝛoperty in, and waits, 45 to ſay, 


which a htef (but not one that commit- 


teth a treſpaſs) waiveth, are the king's, 
if he, whether any officer of his, * (a) 21 k. 4 16. 
P 2 ord 


wy 
T 44) 


Li 


- 
* * 1 
i ee Ee — * bes va 
N P ³˙ w T 
- o _— = 


| 
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lord of the franchiſe, ſeizʒe them befoze 
the party from whom they were ſto: 
len: but if the party from whom they 
were ſtolen ſeize them firſt (though it be 

not in twenty years after they be ſtolen) or 

37 Z. 4. ibid, doſng his diligence to appꝛehend the 

7H-4-43 thief, which is called freſh ſuit; whether 
the thief be taken at his ſuit or not, con⸗ 
vit him afterwards, upon an appeal; 
be ſhall have his goods again. | 


Statutes. 


2 Hawk, P.C, 21 H. 8. c. 11. The party ſhall have re- 

168 20272: ſtitution of his goods without freſh ſuit, if 
he or any for him give in evidence, by rea- 
ſon · whereof the other is attainted, 


25 Hl. 8. 23, The ſtealing of goods which er ⸗ 
j.. dteed not the value of 12 d. (called perty 
larceny) is a felony (for a man may juſtify 
the calling of one thief for ſuch an offence) 


chat Doth only fozfeit his chattels. 


"0 
2 


CH A P.- XVIII 
1 Hawk. P. c. 5555 manſlaughter. 


_ | 2 
| Manſlaughter is the killing of any 
Zr. n perſon (a) bozn into the woald, 
3 A. pl. 2. though he be not baptized: but (b) to kill | 
an infant in ventre ſa mere, is no felony, 


| Statutes, 
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__ $tatutes. 


21 E. 1. Stat. de malefact. in parcis. It r1Howk.P.0.z1, 


is no felony for foreſters to kill miſdoers, if 


they will not ſubmit themſelves. 


But if one live a year after an at 
committed, which was the cauſe of 


his death, as beating (c), poiſon (d) given (e) 3 f. 3. Cor. 


him, Sc. it is no felony in him that 0 stant 21. 4. 


did the ack; but this death ſhall be ac- Hv. F.C. 73. 


7 


counted a natural death. 


The killing of one by (e) chance u « 1. 


(which we call by misfortune or miſadven- 


ture) in the doing a (awful ack: but (7) Stamf. 26.2. 


not if A. and B. be fighting, and C. coming 
between to part them, be ſlain by either of 


them both without any ill intent, for that 


is felony at the leaſt, if not murder, in 
him that killeth C. becauſe the thing which 
they were doing was unlawful, 02 in His 
own defence, which we call /e defendendo, 
flying as far as he may to ſave his 22 
like, for otherwiſe it is felony, though the nt F. & 
other purſue him, doth only fozfeit his 8, 6. 
chattels, and he muſt have a charter f 


. 


Statutes, 


Gheceft. c. 9. He chat killeth a man by 
miſadventure, or ſe defendendo, muſt put 
himſelf upon the country; and if he be 
_ to have done = ſo, the king, if he 
pleaſe, may pardon him. | 

"Iu P3 Marl, 


— 5 
* | : 
4 . 4 1 4 N . 
8 * . 


le) 26AM. pl. 32. 
(f) 26A, pl. 23. 


fa) $ E. 2. Cor. 


(b) 3 E. 3. Cor. 


(e) 8 B. a. Cor. 


The Third Bock of LA W.. 


Marl. c. 25. To kill a man by miſad- 
venture ſhall be no murder, 

But the killing ok one that at⸗ 
tempteth to rob him, whether (e) 
£0 the highway, oz if (t) when 


n come to his houſe, and com- 
pals it about to burn it Won de 
then do not burn it) whereupon he 
ffaech' out and kflleth one of them, 
is neither felony, noꝛ cauſeth any ko; 
feiture at all, 1 re 


Prerogative. 


Anp unreaſonable thing killing a 
man. As the wheel of a mill, when one 
falleth from the bridge into the water, and 
is carried by the violence of it under the 
outward wheel; the taſk of corn that a man 
falleth from, and ſo receiveth his death; it 
and every thing moving with it, is 
fozfeit:ta the king. As if a man being 
upon a cart carrying faggots, and bindipg 
them cagether, fall down by the moving 
of: one of the horſes in the cart, and die of 
it, both that and all the other horſes in 
the cart, and the cart itſelf, are forfeit: and 
theſe are called deodands. 


a . 


+ 4 l W : 
a 4 . * 4 
4 CHAP. 


The Third Book of LAW. —213 


"CHAP. XIX. 


| de. 29, 30. 


Of alen wel. A Hawk, P. ©, 


Mong is chance: medley 02 
murd er. i 


Chance-medley is mantlaughter 
without fozmer malice, As if certain x Ma. Pl. co. 
ſet upon one to kill him, and J. S. having 
no malice againſt him, and being in the 
company, and ſeeing them combating, take 
part ſuddenly, and together with the reſt 
ſmite him that he die; this is chance. med 
Wy in J. &. 


CHAP. XX. 
Of murder. 


M URDER is manſlaughter upon 
koꝛmer malice, which we call pre- 18 Fl. Pt 474. 
penſed malice. As if one to kill his — ann NPY 
5 her (lying ſick) poiſon in a roaſted ap- 
ple, and ſhe eating a little of it, give the 
reſt to a little child of theirs, which the 
| huſband, leſt he ſhould be ſuſpected, ſuffer- 
eth the child to eat, who dieth of the ſame 
poiſon ; this is murder, though the wife re- 
cover; for the poifon miniftred upon ma- 
lice an to one (which by a contin- 


P 4 geney 


{ 
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| gency procureth the death of another, whom 


3 El. Pl. 258. 
1 Hawk, P. C. 
C. 27. 


he meant not to kill, nor bare any malice 
to) ſhall be as great an offence, as if it 
had taken the effect which he meant, pro- 
ceeding from a naughty and malicious in- 

Felony de ſe, that is, he that murdꝛeth 


Himſelf, doth only fozkeit his chattels, 


but noc his lands; neither doth it work 


corruption of blood, nor loſeth the wife's 


dower, becauſe 1t is no attainder indeed : 
but his chattels he dorh forfeit, real and 
perſonal goods, debts, &c. And this for- 
feit ſhall have relation to the time of the 


att in his life, which was the cauſe of his 


death. So as huſband and wife, being poſ- 


ſeſſed jointly of a term for years of land, 


and the huſband drowning himſelf, the 


| term is forfeit to the king, and the wife 
| ſurviving ſhall not have it; for the king's 


title is from the caſting of himſelf into the 
water, which was before the wife had any 


title by ſurvivor. 


And this forfciture is as ſtrong to give 


away the term, as an expreſs grant, which 


the huſband might have done, nd barred 
his wife. | 
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CHAP. XXI. 
O robbery. 


A F1XT is that kind of bare felony 
VI which riſeth from the fozmer. 


- Whereof there be two ſozts; rob- 
bery and burglary, 


Robbery is ſtealth from one's per: 
ſon by aſſault in the highway, Bur if 


either nothing (a) be taken, though he com- (a) 9 Z. 4. 26. 
mand him to deliver his purſe or money, 
or money taken, but (b) without putting (b) SI. py. 224. 


v. 1 Hawk. FG 


the perſon in fear by aſſault and violence, © 
(as where one is indicted, Quod vi & armis, 
apud B. in via regia ibidem 40s. de pecuniis 
numeratis, Ic. felonice cepit de perſona J. S.) 

it is no robbery; and therefore in this latter 

caſe he may have his clergy at this day. 


ae. nc 


_ 


CHAP. XXIL 
Of burglary. 


B22 LA RT is the night⸗bꝛeaking 

of an houſe with an (a) intent to ) k. s. 3c. 
ſfeal oꝛ kill; though none be killed, nor * 7. 
any thing ſtolen. And ſo it is of a (b) ſta- (>) 1 E. 6. ibid. 
ble, parcel of a houſe, but (c) not of break- © 13 K. 4. 7. 
ing one's cloſe to kill him, nor one's houſe, 

if it be but to beat him, nor though it be (0) an 
to kill him, if it be in the day-time. ea 


41 
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S HA. P. XXIII. 
O, petty treaſon, properly ſo called. 


AND of: bare felonies (6 much ſhall 
dulce. Petty trealon--is a fe: 
0% 1k. 3. 24. TONY (e) (for where one is arraigned for fal- 
1 is : Hawk. ſifying the - king's ſeal, which is a petty 
1 Hales Hit, treaſon, a charter of pardon of all felonies 


P. C. x81, C. is a good plea) Df Higher nature than 
. „ bare elony is, the puniſhment where: 


333, 384. 


F. N. B. 26h. b. of is burning. 2 


This is againft moztal creatures, 
02 againſt God, | 


(6)2248-pl.49. Againſt moztal creatures, as petty 
Cor. 4% treaſon (pꝛoperly ſo called) and ſodo⸗ 
- 6)::47-el.30- mitry. Petty treaſon (p2operly la 
mater's wife. CalleD) is the killing of any to whom 
( aaa fe. PUVAate obedience is due; as one's 
1K. 3. 4 maſter, miſtreſs's husband, &c. fo? 
(215-358. which, inſtead ok burning, (which the 
v. 1 Hauk. P. C. woman here ſhall be) Aa Man ſhall be 
2 av. p.c. Yanged and dꝛawn. . 

| 1 Hure Hiſt. P. f 
C. 377, &c. 382. Ks 2 * 
6 Mod. 217. 8 — 


85 


= 
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HA P. XXIV, 
O ſodomitry. 3 * 


e. 4. 
ODOMITRT is a carnat copula- r. v. B. 269. B. 
tion againſt; nature; to wit, of 222, 
man on woman in the fame ſex, "_ ol 4 — common 
either of them _ beaſts, I} 


— — - 3 r — * 


C434 Fi. AX). 
.Qf . | 3 Hawk, r. o. | 


Ager God, is that which (f) Led. From. 
{nmediately. is bent < 12 Wanne 
majeſty, as, het lÞ and ſozcery, , E re — 
rely is a preſumptuoùs o 2 an ar. 6 od, ; 
ticle of faith; —_— ppg. — e com- 9 es. 
mon law taketh no notice. But in Caſe of e. 
— the the Party, befoze he can be peri fu | 
d be convit in a pꝛobin⸗ that by the cm- 
cial oy and after abjur ton r 
. ba ble nto the ſame 5 ſome other | 


4 ” CHAP 
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C:' HAP. XXVI. 
merk. . c. Of forcery. 


c. 3. | | 5 
F. N. b. 26 . b. 1 is a conſulting with 
78K. 3. 1. O devils, and containeth under it, 
conjuring, necromancy, and fuch 


—— _—_— Cw 


td 
— 


Of petty treaſon growing by preroga-: 


Five. 


(a) 26AT. pl. 63. ERE divers offences are ac- 
38.7.0 1 counted felony, in reſpett of the 
king's pꝛerogative. As to counterfeit 
the king's coin, great ſeal or privy ſeal; to 
acknowledge any foreign perſon to have any 
(4) 30AM. pl.xg. power within the realm; as (d) by pleading 
n rk. F. &. an excommunication under the pope's bull; 


, and are puniſhable as petty treaſon, 


* 
* — OE EEE —_ 
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CHAP. XXVII. 
Of high treaſon. 1 Hawk, P. c. 


it, III treaſon followeth, which is 5x. 3. <= 
; H an offence of the crown, direckly n f in 
againſt the ſtate. As incompaiſling the m de vish 
death of the king: For intending his (5) 23 4.8. 12. 
— death (without more) is treaſon; otherwiſe 
it is in felony, except an act be done, ; 
the queen his wiſe, oꝛ of his ſon and 
heir, by levyfng war within the realm, 
:- & 0 adhering to his enemies: oz them 
comtozting, aiding, &c. and is puniſh: * . 7. 24. 
| able by 2awing, hanging and quar. 
„ tering in a man, dꝛawing and hang: 
c 
e ing in a woman. N 


Statutes. 


'$ 25 E. 3. de proditionibus, cap. 2. It is 
: made high treaſon to kill the chancellor, 


treaſurer, or juſtice of eicher bench. 
— Juſtices of eyre, or of aſſizes, or any other Hawk. P. c. 
juſtices aſſigned to hear and determine in ““ 
their place, doing their office. 
Io counterfeit the king's money. | 
| To bring falſe coin into this realm, coun- 2 Hawk. P. o. 
terfeit according to the money of England, "my 88 5 
(knowing the ſame money to be falſe) to 
merchandize, or make payment with it. 5 
To counterfeit the King's great ſeal, or 3Hile's Hit. T. 
privy ſeal, | 1 Hawk, F. c. 
2 1 Mar. 41. | 


- 
2 
_ 
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1 Mar, c. 6. Seal manual, privy ſignet, 
or privy . AH: 
Strange coin current in this realm. 
_— s 6 2 Ph, & Ma. e 11, To bring wit 
4 "= E falſe een Wh hiuber, 5 « 


eve et ic wie hin 


1 El i. Th dip, waſh, 0085 
TEE "a money of this realm, or current here: 
= cauſeth forfeirure of land for life only. 


ting dower ſhall be forffitec, wer 
ne Nin 1177 gn ttt 0 


18 El. c. 1. To ißt, Mien fich 
fate or lighten any elne, 7 any art, Ways 
or Kong: FRONT, - x <p 


2 Hale Hit.P, x EI. c. 1. Adviſedly; ralicioath! 1 
x Hawk, B. c. directly to affirm, ſer forth, and defend the 
44 third time by expreſs deed or act, or to put 

| in ure, or to execute any thing, for the de- 

fence or ſetting forth of the ſpiritual autho- 
rity or juriſdiction of any foreign perſon, 
heretofore claimed or uſed in any of the 
queen? s dominions, +- 

_ for any perfon compellabl to take the 
oat 

To refuſe ther lawful tender) che bill 

to acknowledge the queen ſupream governor 

in > all cauſes within hes namen | 


Wh. 75 


* — 7 


1 Hawk, P. o. 1 3 EI. 6. F. 0 Nr in ure any bull or 
445, 5 jnftrument of abſolution, or reconciliation 


from Rome, © or to take upon one oy we” 
5-4 0 


net, 


| of any ſuch to abfolve or reconcile any per: 
| ru 
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ſon, or to publiſh any ſuch bull or inſtru: 
ment. To receive ſuch abſolutjon, or to 
rocure, ' abet or counſel apy offend t n 3535 
old him. To practiſe to abſolve; petſuade, 4+ 1-48 
or withdraw any perſon within the queen's 
dominions, from their natural obedience, 
or (for that intent) from the religion now 
eſtabliſhed here, to the Romy religion, or 
to move them to promiſe 6bedience tothe 
ka of Rome, or other eſtate, or willingly to 
be abſolved, withdrawn, ot to promiſe uh 
obedience. ' . Dy 


I Eliz. c. 6, Maliciouſly, directly and ad- H . F. 
viſedly, to ſay or hold opinion (the ſecond 2 „ 3405 
time) that the queen's majeſty, or her heirs 
of her body, be not right kings and queens 
of this realm, or that any other perſon 
ought to be. | 
Their abettors, procurers, counſellors, 
aidors, &c. To affirm by any writing, 
printing, deed, or act, the firſt time, their. 


abettors, &c. | 


33 H. 8. c. 20. Attainder of high trea- N P, 


ſon by the courſe of the common law, or 


| ſtatutes of this realm, ſhall be of as great 


force as an attainder by parliament. And 
the king ſhall have the real poſſeſſion of 
every thing forfeiced without inquiſition, or 
office: ſaving to ſtrangers, &c. | 


: 29 Ex. c. 2. No attainder of high trea- 
ſon (for which the party is once executed) 
1 FL ſhall 


n a __— « — — 
— — ——— —4— A - ˙ 
a — _— ——- 0 5 


re 


2 


. 


, 1 Ä ¶ 2 An — 4 ä— — — — — _ — — —— 
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| ſhall be impeached for any error, by th 
heirs, or any claiming . 4 them. 8 


8 26 H. 8. c. 13. you Ir luke 6. c. 11. 
Any offence (made treaſon heretofore) done 


out of thelimits of the realm, ſhall be i in 


quired here by commiſſion, and like pro- 
— uſed, as i if it had been done within the 
realm. 
One reſiant out of the limits of the realm, 
may be out-lawed for high treaſon, 
Ek. fr. e. An eſtate tail ſhall be forfeit for high 


. treaſon. 


THE 
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HAP. L 
Of courts, 


pas we have gone though 

„both the parts of law; there 

remaineth yet one general and 

common affetion. ſcattered thzoughs 

out the whole law (as the blood is 

— the body) which we call an 
* 


action is the handling of a cauſe S ns 
in controverſy befoze certain judges, . 5, — 
woe (iu reſpeck of the place where 
they are ſet to do juſtice) are cam- 
monly called a court, | 


<< | Stafutes, 


The Fourth Bock of L AW. 


Statutes. 


36 Ed. 3. cap. 15. All pleas which be 
pleaded in any of the king's courts, before 
any of his juſtices, or in his other places, 
or before any of his other miniſters, or in 
the courts and places of any other lords 
within' the realm, ſhall be pleaded; ſhewed 
and defended, anſwered, debated and judg- 
ed in the Engliſb tongue, and that they be 
entred and inrolled in Latin *. 


Df all apparent faults pꝛoceeding 

6) 4H.6. 16. from the aition, As in falſe Zatin (a) or 

5K. 4. 7 default of form in the writ, inſufficiency in 

an” office or indictment, miſawarding of 

5 proceſs, (as if of an exigent where no exi- 
7 H. 6. 5. gent lieth) impoſſibility in the plea, as in 

account, ſuppoſing him to be his receiver 

for ſeven years, and the defendant pleads, 

Fully accounted ſuch a day, which is the firſt 

of thoſe ſeven years; the court muſt take 

notice, to abate the writ, award a ſuperſe- 

deas upon thoſe offices, indictments or pro- 

ceſs, to ſtay judgment if the defendant's plea 

41. 6. 16. be found againſt him, &c. though the party 
185, 19, 456,” except not to it. And therefore although 
2 Leon, 162. he that caſteth an eſſoin cannot plead in 

3 Cb. 35. abatement in the writ by way of plea, yet 
Yelv. 56. if it be a matter Þ apparent to the court, 

— wo las Henricus, Sc. dux Hiberniæ, where it 

— I 162, ſhould be dominus) he and every other ſtran- 

, 8 +5 5 E! f E ger, 


Vaugh. 95. | 5 

*All entries, rolls, proceedings, &c. are required to be in 

E * 4 Geo. jo c. 26. N 
The right of all actions ought to appear to the court, 23 

being their foundation; but it 1 in caſe of mere form 
not of ſubſtance to the action. Hob. 198. Salk. 2. Carth, 
124, 172. & vide x Rol. Abr. 196, &c, tit. Amendment 
Jeofail. | | | | 
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ger, as amicus curiæ, may. * And the court 


is bound to abate it ex icio, though the 


tenant or defendant make default. 
Every court hath 7 to award 26H, 6 96. bs 
fozth pzecepts ; and if the pꝛecept be „ mantizandum. 
not ſerved, another of the like nature . 75. = 
ſhall go foꝛth till it be ſerved. There- 3 Co. 157. b. 
fore the ſecond proceſs is called a ſummons . . 
(or attachment, as the firſt proceſs was) /icut proces, © 
alias, the third -a pluries, the fourth, an | 
all the reſt, plus pluries. Wt 

To every court do belong both 
clerks and officers, HED, 

A clerk is he that (erveth fo2 things 
to be done in court, as entring the pleas, 


and ſuch like. 


Any erroz that appeareth to the 
court to be the clerk's: (miſpriſion) mil 
taking, may be amended at any time., u. 6. . 
As a good original writ or precept ill entred 
in the roll: a writ againſt A. and B. and 44 C. 3. 18. 
the whole proceſs continued againſt B. and 
C. not A. and B. a ſcire facias out of a fine 20 F. 47. 


v. Viner's Abr. 


and parcel of the land omitted. tit. Amendment 
ET 75 | | ' and Jeofail, 


Statutes, 

14 E. 3. cap. 6, No proceſs ſhall be ad- 
nulled or diſcontinued by the clerk's miſta- 
king in writing one ſyllable or one letter 
too little or too much; but ſhall ſpeedily. 
be amended, without any advantage to the 


other. | 
. 


5 What the court will do ex officio, vide 1 Rol. Abr. 523, 


1 


's mY warne 
1 eee en rel bid 
9 . 2 nas — K 
* 


r 
ö 
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9 . 5. cap. 4. made perpetual, _ 

4 H. 6, cap. 3. The juſtices, before ſuch 

pleas or records he made, or ſhall be de- 


pending by adjournment, errors, or ather- 
wiſe, may make ſuch amendment as well 


after judgment as before. 

4 H. 6. cap. 3. The former ſtatutes ſhall 
not extend to records and proceſs, whereby 
any perfon fhall be outlawed. © 


8 F. 6. cap. 12. No judgment or record 
ſhall be reverſed or adnulled for error, aſ- 
ſigned in raſing or interliniog, adding, ſub- 
ſtracting or diminiſbing of words, letters, 


titles, or parcel of letters in any record, 


proceſs, or warrant of attorny, original writ 
ar judicial pannel, or return, though to the 
judges, of the courts wherein the ſaid records 
and proceſs be certified (by writ of error, 
or otherwiſe) the fame appear ſuſpected, 
But che king's judges of the courts where 
the ſaid records and proceſs be certified by 
writ of error, or otherwiſe, ſhall examine 
the ſame by themſelves and their clerks, 
and amend therein (in affirmance of the firſt 


i judgment) all that ſeemeth to them to be 


the clerk's miſpriſion; except appeals, in- 
dictments of treaſon, and of felonies, and 


the outlawries of the ſame. And the ſub- 


ftance of the proper names, ſurnames and 
additions left out in original writs of exi- 


gent, and other writs.containing proclama- 
tion: 


wy  W 
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tion: and if any record, proceſs, writ, war- 
rant of attorny, return or pannel, ro be 
certified defective, otherwiſe than accord- 
ing to the writing which. thereof remaineth 
in the treaſury, courts, or places from 
whence they be certified; the parties in 
affirmance of the judgments of ſuch te- 
cords or proceſs, ſhalt have advantage to 


alledge variance betwixt the ſame — | 


and the certificate z which being found ant 
certified, the ſame variance ſhall be by the 
faid judges amended, according to the firſt 


_ writing, 


27 Eliz. cap. 7. After demurrers joined 


and entred, the ſame court may amend all 
imperfections, defects, and wants of form, 
other than thoſe only which the party de- 
murring ſhall particularly expreſs with his 
demurrer *. | 


Officers are thoſe which are to 


ſerve the court's pzecepts, and where 


the precept ſo requireth, to certify the 
court thereof, wiich we call a return. 


So upon a writ tc inquire of damages, it 


is a good return that the inqueſt gave no 44 


damages; for he returneth what they did. 


' 229 


E. 3. 3. 


E. 3. 2. 


But upon a capias returned cepi corpus, Nich 184. 


he ſhall be amerced, if he have it not there 2 


3 W 


* Vide 4 Ann, cap. 16. ſect. 1. that on demurrer joined, 
the judges ſhall give judgment as the very right of the cauie 
ſhall appear, &c. without recording any defect, &c. except the 
lame be ſpecially ſet down for cauſes of demurrer: & vide Vina 
Abr. tit. Amendment and Jeofai!, 


345˙ 
532. 
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at the day; for the writ is, Capias ita quod 
corpus ejus babere paſis, &c. tali die, &c. 


Ac. Psb. Most. 2. cap. 39. Damages given againſt 
Return— the ſheriff, if he return not at all, or re- 
— turn a tardy upon writs delivered or offered 
to be delivered him by billet: ſo upon re- 

turning Mandavi ballivo libertatis falſely: 

Y upon reſiſtance of any great man to execute 

the king's precept, the ſheriff ſhall take the 


Poſſe comitatus, and ſee it ſerved. 


Stat. Eborac. 12 E. 2. cap. 5. Bailiffs of 
franchiſes muſt deliver their returns of the 
writs to the ſheriff by indenture, and if he 
change the return, the lord of the liberty, 
and the party, ſhall recover double da- 
— 

The ſheriff, Sc. muit ſet his proper 
name to all returns, 


27 Eliz. cap. 12. Every under-ſheriff, 
bailiff of franchiſe, deputy or clerk of the 
ſheriff, Sc. muſt take an oath for the ſu- 
premacy, and for the true, ſpeedy and in- 
different returning of the writs, and impa- 
nelling of jurors, without taking above the 
fees allowed, 1 


29 Eli. cap. 4. Sheriffs may take for 
the ſerving of any extent or execution only 

12 d. of, and for every 20 5. where the ſum 
5 exceedeth 
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exceedeth not 100 J. and 64. of and for 
every 205. being above 100 J. that they 
ſhall levy, or extend and deliver in execu- 
tion, or take the body in execution for. 


Courts are courts of recoꝛd 02 
court barons. For againſt. a recovery gx 4. 4a. 
pleaded in ancient demeſne, or other- court 
baron, one ſhall not fay, Nul tiel recorde, 
for it is no record, but Nul fiel recoveries 
and it ſhall be ried by the country : N 
any is in the king's courts, | 

reco2ds, which are the king's 
courts, as he is king: otherwiſe, if the Ibid. 
king have a court as lord of a manor, that 
is but a court baron. And theſe have that 
credit, that no averment can be ta⸗ 
ken againſt any thing there entred oz 
done; and therefore work an eſtoppel to 15 Fi. Pl 434, 
the parties in like ſort, as indentures did £08 
before. As upon a leaſe made by fine, both — 6. 24. 


parties are eſtopped to ſay the leſſor had ; 4Inft. e 


nothing in the land. — 
So of pleas in bar, replications, returns 312, 386. * 
of the ſheriff, Cc. : wo 
Statutes. | | 


1 E. 3, cap. 4. ſtat. 1. Averment given 
in a writ of falſe Judgment ee the ro- 
cord et. 3 * 2 | 


vx .£ . 2 3 4 - * 1 | 
Q4 Things 42 | 
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Things alto that cannot be grant. 


ed, but by deed, paſs here, and that 


more ſtrongly, by matter of reco2d. 


En The. king taketh heredftaments, 


21H. 7:19: though it be but for years: otherwiſe it is 


| Pies, Prat. 56. = an 2 of chattel perſonal, by 
matter of recozd onip; for to perſonal 
and tranſitory things, as catalla felonum & 


fugitivorum, wreck of fea, treaſure trove, 


and the profits. of land of perſons outlawed 
in a perſonal action, c. the king is intitled 
without office or other matter of record; 
3 pl. 28g. but to take a freehold by a condition bro- 
3 6 167, ken, or purchaſe of his villain, or ſuch like, 
2 132, he cannot without office or matter of re- 
2 cord. Ocherwiſe it is, where the law caſts 
85 312. a freehold upon him, as in a gift | in tail, the 
THER'S c. temainder to the king. 
448, 452. And therefore alſo the king taketh a free- 
# Vent: 27% hold without livery _ ſeifin, by deed in- 


| 1 . 29. rolled but cannot be infeoffed by deed, 


without inrolment of record, for that no li- 
very can be made unto him. 


Lit. 39. Uillainage beginneth only by con⸗ 
ce. Liens. fefling a man's ſelf to be one in a 
4: E. 3. vi. 6. COUrt. of recoꝛd. And therefore in a 
Lacke 259, 19%: muecipe quod reddat, if the tenant fay, that 
he is a villain to J. S, and holds the lands 
in villainage, the demandant ſaith that he is 
frank, Sc. and he is found frank by the 

Jos z Jet he —— a villain to I S. 
g Duties 


* _— a 
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Duties of the teffato2 growing by ux. 4 n. 
recozd, muſt be anſwered by execu- — 1 133. 


tels befoze other duties. 3 Mod. _ 


Courts of recowd are the pariia- 1. 7 % the | 
ment, oz courts that have ozdinary . e. 


BY jurisdiXton. For the parliament, when the lower houſe. 


it is ſitting, may take a reeognizance, and 
do fuch other things as to a court of record 
appertaineth. | 


The parliament is a court of the 4Inft, 1. — $3. 
king, nobilfty and commons afſem- 
bled, having an abſolute power fn all 
cauſes, As to make laws, to adjudge 23 El. 
matters in law, to try cauſes of life and Pf. 5 3. 
death, to reverſe errors in the king's beneh, 
eſpecially where any common miſchief is, 


that by the ordinary courſe of law, there is 


| Ho means to remedy 2 this is the proper court 


for it. And all their decrees are as judg- 


ments. And if the parliament itſelf do err 37 A®. pl. x7: 
E. 3. 46. Br. 


(as it may) it can no where be reverſed but Parliament, 16. 
in parli; wen, 


Statutes. | 


4E 2.4 096 B 3:6. xe; A par- 
lament ſhall be holden once every year. 


| *. 4. e. 14. No app ſel by ke 
ed in ann; GE 


3 
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| Prerogative. 


«ak. y.c. Statutes of reſtraint bind not un; 
71d. 203, les they concern the commonwealth, 


L4.Raym. 1066. Oꝛ he be (pectally named: As the ſtatute 
. 246,247: of Heſtmin.” 2. which altereth fee-ſimple con- 
ditional, into an eſtate tail, that tenant in tail 
ſhall have no power to alien, dath bind him: 

for it is for the commonwealth. So as lands 

being given to the king in tail, the remainder 

over, if the king have iſſue who alieneth, 

and dieth without iſſue, he in the remainder 

may enter. But if by ſtatute one be attaint- 

ed, and his lands forfeit, with a proviſo that 

of ſuch lands as he was ſeiſed to the uſe of 

any other ceſty qui uſe may enter; that bind- 

eth not the king that cę gui uſe ſhould en- 

ter upon him, for it is not for the common- 

wealth. But the ſtatute of 1 H. g. c. 5. 

that in indictments, addition muſt be given 

to the party indicted, bindeth the king in 

that caſe, becauſe indictments are eſpecially 


He may licenſe things koꝛbidden by 
the ſtatutes. As to coin money, which is 
made felony by the ſtatute, and was before 
lawful, for that is but malum prabibitum. 
But malum in ſe, as to levy a nuſance in the 

highway, he cannot licenſe to do: but when 
it is done he may pardon it. But where 
the ſtatute lat his licence ſhall be. 
vold, there it muſt have a clauſe of 


non 
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non obſtante, that is to ſay, this clauſe 


(notwithſtanding any ſtatute) elſe ic is 
not good. As the ſtatute 23 H. 6. c. 18. 


is, That the king's grant to be ſheriff of 


any county, longer than a year, ſhall be 
void, notwithſtanding that the clauſe of 


non obſtante be in the patent; yet with a v. Ante. 22. | 


clauſe of non obſtante, ſuch a grant is good, 
and not without it. But neither without, 
nor by that clauſe he can diſpenſe with a 


ſtatute before it be made, And therefore a 


licence to carry bell- metal out of the realm 
(notwithſtanding any ſtatute made or to be 
made) is not good, if a ſtatute be made 
after that to prohibit it, For he cannot 
diſpenſe with an act of parliament before it 
be made. | 


Courts of recoꝛd which have an 02 
dinary jurisdickion, are either general, 


whoſe jurisdiXton extends thzoughout 


the realm, oꝛ but within ſome coun- 
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ty: Wherefore theſe latter, for their order 34 H. 6. 47, 


and courſe of proceeding, do in all things 


faſhion themſelves to the example of thoſe 


higher courts, as of the parents from whom 


they come. 


The kozmer are thoſe that are hol- 


den in term time only; the whole year 
having four terms, Michaelmas and 
Hilary term, Eaſter and Trinity term, 
and every term ſeveral days of re- 


turns. If either the return day, or firſt 


or laſt day of term fall upon the lord's day, 
then the day following is taken inſtead of 


it. 
Michaelmas 
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By a late fatute Michaelmas tetm (beginning the fit: 
bens bath teenth of October, and ending the twen- 
of Novemb. and tx: elghth ok November) hath eight re: 
adjourned, and fur ns, Octabis Michaelis, that is the eighth 
returns of pro- day after the feaſt of ſaint Michael. Quin. 
firmed, x W. & Jena Michael, that is the fifteench day 
M. eff. 1. c. 4. after. Tres MichaeP, that is at the end of 
| taree weeks after, Menſe MichaeP, that is 
at the end of a month after. Craſtino ani- 
maruin, that is the next day after. Craſtino 
Martini, Octab. Martini, Quindena Martin. 


Hilary term beginning the twenty: 
third day of January, and ending the 
twelfth of February, hath four returns, 


Omabis Hilarii, Quindena Hilaris, Craſtius 


purificationis. Odtabis purif“. 


Eaſter term beginning ſeventeen 


Days after Eaſtcr, and ending the 
Monday next after Aſcenſion-day, hath 
five returns, Quindena poſthe, Tres paſ- 


cbæ, Menſe paſcbæ, Ruing; paſche, that is 
five weeks 1 Craſtino > Far 5 | 


Trinity term beginneth twelve days 
after Whitſunday, and continuing nine: 
teen days, hath five returns, 04. 
Triniia!*, Quindena Trinita“, Craftino Jo- 
bannis Rapiiſts, Odlab. Jobannis Bapliſta, 


Ryindena Johannis Bapiiſtæ. 
32 A. 8, 4% 21. Fr Trinity term ſhall begin 


the Mandy after Thinity Sunday, for keep- 


ing of eſſoins, profers, returns, Cc. 7 
ir ful 


ps gray 


mw - aw 8a. om ys —— 


full. term ſhall' begin the Friday after Corpus 
Chrifti day. And have four returns only, 
Craſtimo Trinitatis, Oftabis Trinitat”, Quin. 
dena Ti rinitatis, 7 res 9 1 The reſt are 
cur off 


To theſe courts belongeth the pow: 
ex of ſending foxh waits. _ 


A wiit is a latin letter of the king 2 Lit. 73. 5. 
from thence in parchment dated with: wr 39, 40,41. 
. e 

All waits habe a Caturatton, Rex ta 
luch a one ſalutem, And a concluſion 
erpzefling the name of one which is wit= 
neſs to the writs, called 7% (who in writs 
out of the chancery is the king himſelf: in 
other writs the chief juſtice of the place) the 
place, as apud Weſtmonaſterium, &c. ant 
the time, bath day and year of the 
makfn of ſt, ff it be returnable, the 
_— the return is alſo appointed 
che third wait (chick inthe "Phuries)*E. 4. x. 

not ſerved, is a contempt; whereupon 
an attachment lieth. And therefoꝛe the | 
2 wit hath always this dadle . 
it, Io caufam noms ' fgnifices; D may f . a6, 
the tec ond which: is the Alias allo baue, 23. bei. rc. 

the plaintiff will.. c. 22, 

Ehe offiter ok theſe Naber courts x. 6: 7: 
is the riff to whom is committed vu . 
the cuſtody of the county. 


Fo? matters ſpiritual, as certifyin 12828 
excommengement, and ſuch like, the 02D — 


nary is _ officer, | Eveſque, 
And 
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And to the ſheriff the writ muſt be di. 
rected, though it be for a thing done in a 
franchiſe, and he ſhall ſend to a bailiff of 


the franchiſe: who ſhall ſerve it as a fer- 
- vant to the ſheriff, and the ſheriff return 


z H. 6. ibid. 
v. Viner's Abr. 
tit. Franchiſes. 


2 H. 6. ibid, ; 


3 8 
And though the ſheriff ſerve an execu- 
tion in a franchiſe, yet it is good. And the 


lord of the franchiſe is driven to his action 


upon the caſe againſt the ſheriff, for the 


ſheriff is immediate officer, 


But a place excepted out of every coun- 
ty (as the palace of Weſtminſter is) it ſhall 
be directed to the guardian of the palace, 
for he is immediate officer to the court, and 


in the nature of a ſheriff. 


So certificates of excommengement, and 
ſuch like, muſt be made by the ordinary, not 
by the commiſſary, archdeacon, or any other, 


though be have an immediate juriſdiction, 


unleſs he were ſpecially | admitted an officer 


to the court. 


TChele general courts, are the chan 
' cery and two benches: the king's 
bench, and common-place. 


4 Inſt. fo. 
Plowd. 3 


4 Co. 93 · 
1 Mod. 29s. g 
Abr. Eg. 127, &c. 


acias, to repeal his patents, Ec. and ſo it 


— 


"x Chancery which beſide that it dealeth 
with matters of conſcience, and moderating 
the ſtrictneſs of the common law by an ab- 


ſolute power, dealeth alſo in ordinary courſe 
of law in divers caſes, eſpecially in ſuits 
concerning the king, as petitions, cre 


IS 


. 
i... 2s. 1 1 r e 
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3s a court of law and of record, where the 


judge is the chancelloz, having the 
cuſtody of the great ſeal of * 
under which pals all wits out of the 


' Chancery with Teſte meipſo, and alſo 
the king's grants, being therefore called 4EL. PI, 213. 


letters patents, though it be of things which 


he hath in his natural capacity, as by deſcent Br. courts, fot. 
from his mother, Ec. AND are entred of s. 


recoꝛd in this court. 
| | Statutes. 


18 H. 6. c. 1. The king's letters patents 


muſt bear date the day of the delivery of 


the warrant to the chancellor, and not be- 
fore, phos they are void. 


3 E. 6. c. 4. Every one that hath any 


intereſt in any land or office by, or under 


authority of the king's letters patents (made 
after the fourth day of February, 27 H. 8.) 
may make his title, avowry, plea, &c. as 


well againſt the king as any other by an 


e (or int] under the _ 
lea 


| 13 Eliz. c. 6. So of he patentees of 
king Henry, 8 E. 6. 4 een Mary, Philip and 
e 


Mary, and her Maj 
— under them 


y that now Is, and all 


Such grants are effetual to paſs a 231.8. Br, Pac 
E rom n the king without any th 


very 


, 
1 


Y 
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very of ſeiſin. And therefore his letters pa- 


— tail make no diſeotmi. 
nuanee. And being matters of retom 
| vhich being no Jiyery, they take effect 
37 H. 6. 21. from: the time of the date; Therefore 
tte king's charter of pardon ſhall be plead: 
ed without ſhewing when it was delivered, 
| beeduſe being a mattet of record, it ſhall 
| have relation to the date, and not to the li- 
"= very. Otherwiſe it is of a deed, ' _ 
Sa. f El. e. 38, In Default of a Chancelloz, the lozd: 
—— of the great feal hath his au: 
The keeper (or maſter) of the rolls, is 
an allifant to this court. EL 
In the king's bench and common 
place, the judges are one chief juſtice; 
and thee (or ſometimes more) other ju: 
ſtices. The ce of their wzits is, . 
Juobanne Pophum (the chief juſtiee, c.) 
wt 56, 5. The king's bench is that which 
2 ask p. C. dealeth properly with pleas of the 
1 Hal. Abr. 536, CEOWN, both hearing and determining 
1 them. S 
10 El. Pl. 320. The common place which dealeth 
418. 99 290- pꝛoperly with common pleas, ſuch are 


Vaug . 154- 3 
Nada, Hiſt, Ex. thoſe termed which concern poſſeſſions. 


e. 9. 


oe: | Prevogative. oy 

oxi. f. The king hath a proper eouth of | 
Tel. 003. +, this kind, ko; all things touching his 
eu . yy BORED, called the erchequed. 
wo 56, kr. 6, The judges whereof are Cafted ba- 
323, 244, 125. YON, or houſebands for the king's _ 
| | | ing 


e "2 Ie" 


his office above a year. 
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being one chief baron, and three other: 


and this alſo hath a court of chancery before 
the chancellor and barons of the exchequer, 
called che exchequer chamber, 
The eſcheato? here is a ſpecfal of- +54. 2+ He 
ficer, and hath a kind ok court fog ge- vinue 


finding out the king's title to lands, . 


tenements, 02 other things. 
1 „ | 
14 E. cap. 8, No eſcheator ſhall tarry in 
Theſe are the courts whoſe juriſdiction 
extends throughout the realm, 
Thoſe which deal but within ſome 
county, are the ſheriff in his turn, 
and the cozoners. 5 _ 
The ſheriff's turn is a court of re-*;N. ». 82. 


2 Inſt, 70, 71. 


coꝛd koꝛ offences, Which are common 4 Inft. 259, &c, 
grievances, As robbery, (a) bloodſhed, 2 Hawk. F. c. 


_ clipping and wafhing of ſilver and gold, * E. 4. 22. 


night- walking, the not repairing or making | 

clean of a bridge or a ditch, (b) frays and (o) 20 H. 6. 7. 

aſſaults, Sc. But not (c) murder, or break- (e) 22 E. 4. ibid. 

ing of one's hedge, Sc. for they are no 

common grievances, but a wrong to one 

fingular perſon. WY 

_ Whereunto every man of the age r. N. 5. 167. 

of twelve years and upwards (being ler .. 

within the pꝛecinſt) oweth ſuit, and :2 =: 7. 18. 

muſt be ſwomn to the king's allegi-*5** * 

ance. And this is called a ſuit real, being | 

not due by reaſon of mens freeholds, but of 

their body, becauſe they are reſiant within 

the precinct of the = But women are Brit. per Br, ibid, 
— 
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not compellable to come thither, nor to be 
r. N. B. ibid. ſworn to the king; and therefore when a 
woman is outlawed, ſhe is ſaid to be waved 
| and not outlawed, becauſe ſhe is never ſworn 

L.. to the law. 

Stat. Marl. e. 16. Peers ok the realm are excepted : 
ſo reciteth it. and perſons of churches, and other men of 

| religion, as appeareth before. | 
8.4.24 The offender here ſhall be amerced, 
1%½. and diſtrained fo2 that amercement, 
eee the whole precinct of the county. 


Statutes. 


| _ Magn. Char. 35. The ſheriff: ſhall make 

turn throughout the hundred but twice 

a year, that is to ſay, once after Eaſter, and 

again after Michaelmas : and the view of 

frank pledge ſhall be made at * turn of 
Michaelmas. 

31 E. 3. cap. 14. flat, 1. The turn muſt 

yearly, once within a month after Ea- 
fer, and another time within a month after 
Michaelmas ; if they hold them in another 
manner, they ſhall loſe their turn for the 
time. 

1 E. 3. b. . ie in ſheriff 
turns muſt be by rolls indented, one part 
to remain with the indentors, the other 
with the ſheriff. 

1 E. 4. cap. 2. Upon Indictments and 
preſentments taken before ſheriffs, or their 
miniſters, at their turns or law-days, they 
ſhall not attach, arreſt, or impriſon, nor 

Re levy any fine, or amerciament of any per- 


ſon ſo indicted (or * but _ de- 
iver 
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liver the ſame indictments or preſentments e 
to the juſtices of peace of the ſame county, 
at their next ſeſſions, who ſhall proceed there- 
upon, as if they were taken before them. 

1 Ric. 3. cap. 4. None ſhall be returned 
upon pannel of inquiry of the ſheriff*s turn, 
but men of good name and fame, having 
within the ſame freehold land to the yearly I 
value of 205. or copy land to the yearly 
value of 265. 8d. and every indictment 
otherwiſe taken ſhall be void. 


Che cozoner's court is a court fo2 Stam — 0 
matters of the crown. Battery, maim, e 9. 
rape, murder, &c. 


mn, 


Weſtm. 1. cap. 10. Corners ſhall be cho- 
ſen in all. counties, of the wiſeſt and ſuffici- 
enteſt knights. 

14 E. 3, cap. 7. That no coroner ſhall 
be choſen, - unleſs he have land in fee ſuffi, 
cient in the ſame county, whereof he may 

anſwer to all manner of people. 

28 E. 3. cap. 6. All coroners of the coun- 
ty ſhall be choſen in the full counties, by 
the commons of the ſame counties, of the 
moſt convenient and moſt lawful people that 
ſhall be found in the ſame counties to do 
the office : ſaved always to the king, and 
other lords which owe to make ſuch coro- 
ners, their ſeigniories and franchiſes. 

Maſim. 1. cap. 10. The ſheriffs ſhall have 
counter- rolls with the coroners, as well of 

5 R 2 55 


| 


£4 VT 8 2 "I" „ * R 
wg : £ 1 * * N 8 — 
* N 
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4 
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14 H. 7. 37. 
4H. 7. 3. 
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their appeals, as of inqueſts of attachments, 
and of other things which to that office 


doth belong. 
Wyſtm.-1.. cap. 10. Coroners muſt take 


nothing for doing their office. 


Upon juſt cauſe of exception to 
the ſheriff, p2oceſs out of the higher 
courts- wall be Direfed to the cozo⸗ 


ners. 
Prerogative. | 


Erowpt. Jor. o The ſfeward and marſhal of the 


courts, f. 0. ging's Houle Have a court fo? all pet: 


Ibid. 

Stamf. 57. a. 
2 Inſt. 548. 

4 Inſt. 130. 

6 Co. 20, 21. 
4 Co, 46. 

10 Co. 71, 74. 


ſonal aftions, and pleas of the crown 
ariſing there. As debt, covenant, treſpals, 
Ec. and by the common Jaw they might 


hold plea of freehold itſelf, as it ſeemeth 


by the ftature of Artic. fuper chartas, cap. 3. 
which faith, from henceforth they ſhall not 

hold pica of freehold. Alto they may in- 
vire of treaſon, murder, felony, man- 
boy hter, bloodſhed, &c, and take appeals 


x Sid. 105, 180. of a kinds of felony and maim. 


Statutes, 


- Artic. ſuper chart. cap. 3. They ſhall not 
hold plea of any contracts and covenants, 
but ſuch as one of the king's houſe maketh 
with another of the ſame houſe; nor of 
any trefpaſs, unleſs the party were attached, 


and the plea determined before the king's 


departure from the place where the treſpaſs 


was committed, 


I | — 


The Fourth Book of LAW. 
Any thing attempted here-againſt, is 


nd; © 5 
Pleas of felony (that cannot be determi- 


ned before the ſteward, becauſe the felons 


cannot be attached, or for other like cauſe) 
ſhall be referred to the common la. 
5 E. 3. c. 2. and 10 E. 3. c. 2. Inqueſts 
| ſhall be taken there by men of the county 
about, and by no men of the king's houſe, 
except it be in covenants, contracts, and 
treſpaſſes, when either party is of the king's 
houſe. | | 
5 H. 6. cap. 1. The defendants may aver 


that themſelves or the plaintiff (at the time 


of the ſuit commenced) were not of the 
king's houſe againſt the record. 

13 Ric. 2. cap. 3. The juriſdiction ſhall 
not paſs above twelve miles about the king's 


„. | 
33 H. 8. cap. 12. The lord ſteward of the 


king's houſe alone, and (in his abſence) the 
treaſurer and comptroller of the king's houſe, 


with the ſteward of the Marſtalſea, or two 
of them (whereof the ſteward of the Mar- 
ſealſea to be one) may without commiſſion 
hear and determine all treaſons, miſpriſions 


of treaſons, murders, manſlaughters, and 


bloodſhed within the king's houſe, although 
the king be removed before. The inquiring 
and verdict muſt be by the king's houſhold 
ſervants in the cheque roll. | 

No clergy, nor ſanctuary, to any that is 
found guilty before them. 


By reaſon alſo of certain franchf- 
ſes, grow two other courts of re- 


3 cozds, | 


245. 


— - — 
— — 
— —— act + 88 1 
— — 


194. 


* (f)29E. 3. 21. 


Jen . (ame time be commenced, 
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coꝛds, which deal within ſome cer⸗ 
tain pꝛecinſt; a leet, and court of 
pipowders, | f | 


r. N. B. 82. A leet is a court of recozd, having 


ren the ſame jurisdition within an hun⸗ 


D2ed only, o2 ſome leſs pzecint, which 


_ aaF.4-22. the ſheriff's turn hath in the county, 


the p2ofit of it being to a common 

(a) Thid. perſon. Therefore it (a) dealeth with of- 
(b) f. N. B. 161. fences that are common grievances, and (b) 
Lees . all (bur peers of the realm) owe ſuit unto it, 
and muſt be ſworn to the king's allegiance; 

Sen, and the (o) offender for an amercement ſhall 
„be diſtrained throughout the precinct of the 
leet: and that as well out of the land holden 
of the lord of the leet (where the offence 
was done) as within it. The ſheriff's turn, 
8) 31 H. 6. as an overſeer of this court, is to (d) inquire 
my whether 'the tichings be whole or no; to 

(e) 22 H. 7. 18. (e) preſent defaults that are not redreſſed in 
the leet; and if (for miſuſer or other cauſe) 

the leet be ſeized into the king's hands, all 

the people ſhall come to the ſheriff's turn. 
Avowry 247- But (f) otherwiſe the ſheriff in his turn 
2 lad. 267, ge. hath no power to inquire of an offence done 


4 Inſt. 261, Kc. 
2 Hawk. P. C. within. the leet. 


. II. | 
A court of pipowders fs a court of 


&)6E.4-3- recozd (#) fncident (g) to fairs and 
Lit of erer i. Markets 3 but by (h) cuſtom, a court of 


eth t-ere, and ; > | X 
„ ee er. pipowders may be held out of fair or mar 


falſe judgment. ket, fo all actions ariſing there, by 


(8) Stat. 17 E. 4. | F.2 
(6) 406-1744 reaſon of any contract, covenant, treſpaſs, 


G&) 13. 4. f. ib. debt, Cc. (i) and the ſuit muſt at the 


Statutes. 
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8 tatutes, 


I 7 E. 4 4. cap. 2. made perpetual, 1K, 
cap. 6. No plea hall be holden in court of 
pipowders, unleſs the plaintiff or his attorny 
ſwear, that the matter of declaration was 
done in time of the ſame fair, and within 
juriſdiction thereof; but that oath ſhall be 


uo conclufion to the defendant, bur that he 


may plead as he might before. Every ſtew- 
— Sc. holding plea contrary, forfeiteth 
1005. 

The king (by commiſſion under his 42 AM. pl. 72, 
letters patents) but not by wric, map 22% 2-0: 
eret other courts at his pleaſure, 

Such were juſtices of eyre, and 
ſuch courts of recozd in cozpozations 

and other places, by ſpecial charters. 

The king's council alſo is a court, to deal 2 — 
with the puniſhment of contempts, and Hinolved d by sts 8 
1 the ſtar- chamber: but this is no chunt S761 5:28 
of law. 


Statutes. 


3 H. 7. cap. 1. The chancellor, treaſurer 
and privy ſeal, or two of them (calling unro 
them a lord temporal, and another ſpiritual 
of the king's council, and the two chief 
judges) — examine riots, majntenancees 

6 | 


Theſe are the courts of recoꝛd. A f. x. TI p. 
court baron is the court of a com- F. B. . 0. 
mon perſon, and is fo? In ac: Lirs 58/25 
counts under the value of 40s. For a — 268. 
treſpaſs lieth not in a court baron of da- 404. 73 


1 | -— + mages 


— * 
— cod” 
— - : — - % : 
—_ r 


ſt. 311, 32. 
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Br. Lect 32. 


21 E. 4. 5. 


16 H. 5. 14. 


6 E. 4. 3. 


F. N. B. Sa. 


(a) 34 H. 6. 49. 
(b) 13H. 7. 19, 


12 H. 7. 17. 
Co. Lit. 118. 
2 Int, 71. 

4 Inſt. 267. 
Salk. 201. 


Ct * 
l \ 
- 
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mages above 40s. And a ſuperſedeas lieth 


to the ſheriff upon divers plaints in the 
county court, every one under 40s. when 
all are for one intire debt of 405. Or upon 
an action of covenant brought there to the 
damage of above 405. | 


Theſe cannot be kept oftner than 


every thꝛee weeks. But fo it be not oft- 
ner than from three weeks to three weeks, 
it may be holden as often as the lord will: 


and therefore to hold off one by doing ſuit 
at his court of D. at Michaelmas and at Ea. 


ſter, it is to be intended at his court ba- 
ron; for though a court baron be com- 


monly holden from three weeks to three 


weeks, yet ſuit of court may be once, twice 
or thrice a year, as it is firſt reſerved. 


The p2oceſs here is by p2ecept to 
the bailiff; good enough, though it be 


but by word; in as much as the trial in a 


court baron is all by the country, and not 


by record; for all is but matter en fait. 


The ſuſtozs are the judges, both in 


an hundred court, county court, or court 
baron, and the bailiff and ſheriff are but 
miniſters. | 1 e 

A court baron is the loꝛd's, oz the 
county court: the loꝛd's is el her of 
a particular manoz, oz of a whole 
hund2ed. For a court baron is incident 
to every (a) manor, and to every, (b) hun- 
dred. 5 : 

The hundzed court is that where- 
unto all the inhabitants within the 
hundzed owe ſuit, by reaſon of their te- 
nements; and is in effect but a court baron. 


The 
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The county court, which fs fnct- 327: 7-25 
dent to the ſheriff. For the ſheriff hath 2 Inſt. 225, 422, 

two courts by the common law, for govern- J lng. 266 
ment of the ſhire : his county court (where- 1 Mod. 215. 
in one ſhall have remedy againſt another for 

any matter between them) and the ſheriff's 

turn, But the pleas holden before him in - 
the county court are not of record, though F. N. B. 273. H. 


it be by writ of Juſticies. 


VF! oF CF. 0”. 


CHAP. Il. 
Of writs original. 
Of: an acklon, there be two parts; or emmy 


220. 


ſuit and judgment. Co, Lit. 289. a. 


Sult is the parties dealing in the 
acklon: And therefore all that while it is 
ſaid to depend in plea, but not after judg- 
ment. The party that bringeth the action, is 
called plaintiff in a perſonal action, deman- 
dant in a real; he againſt whom it is brought, 
defendant in the firſt, tenant in other: who 
fo2 their help are allowed councel 
learned in the law, 


Statutes. 
Weſtm. 1. c. 25, No miniſter of the king v. zHawk, p. c. 


may maintain another in any action in the © 33,84. 
king's 


13 


14 125 4 ( 
* 15 "= F / — + 


250 


* 


; The Fourth Book of LAW. 


king's court, to have part of the thing, « or. 


other profit by covenant, upon pain of pu- 
niſnment at the king's will. 

MWeſim. 2. c. 49. None of the king's off. 
cers ſhall take or purchaſe, or bargain for 
land, tenement or advowſon, whilſt the thing 
is in plea, upon pain to be puniſhed at the 
king's pleaſure, as well the purchaſer as the 
other. 


officer, nor any other ſhall do ſo, upon pain 


of forfeiting to the king ſo much of his land 
as amounteth in value to that he purchaſeth. 


Any may ſue for the king before the juſtices, 


before whom the plea hangeth. 


32 H. 8. c. 9. None ſhall buy, ſell, or 


get, or take promiſe, or grant to have any 


Co. Lit. 52, 
128. a. 
2 Hawk. P. C. 


273 


2 Mod. 83. 
2244 268. 


od. 99. 
| 21404 16, 86. 


pretenſed rights or titles to lands, Ic. except 


the ſeller, or thoſe (by whom he claimeth) 


were in poſſeſſions, or took the profits, by 
ſpace of a year next before, upon pain that 
the ſeller, Sc. ſhall forfeit the value of the 
land, and likewiſe the buyer knowing the 
fame. Provided, he that is in lawful poſ- 
ſeſſion by taking the yearly profits, may buy, 
Cc. another's pretenſed right. 

Glouceſt. c. 8. Attornies may be made in 
all pleas, where appeals lie not. 

Mer. c. 10. In ſuits, at a county, tithing, 
hundred, wapentake, or court of the lord. 

Weltm. 2. c. 10. A general attorney may 


be moile, in all counties where Juſtices do 
* | | 


3 H. 7. 


Artic. ſuper chart. c. 11. Neither the King's | 


— — 


de 


© 22 


Arn 


— — 
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death, may be purſued by attorney. 4& f W. & M 
The ſuit hath two parts, the be⸗ 
ginning and pꝛoceeding. 


The beginning is the pꝛoper duty 
of the plaintiff; and hath two parts. 

The firſt matter of the ſuit, and 
0ziginal pꝛocels. | | 
| The firſt matter of the ſuit muſf 
always be bzought in that county 
where the cauſe of ſuit groweth. As 4K. 4- 4. 
actions of debt upon an eſcape, may be 
brought in the county where the arreſt or 
eſcape was. But not in any other county: a (a) 2 Mar. Br. 
(a) treſpaſs of battery, goods carried away,, 1% 
or writings broken, may be brought in any 
county, for they are not local. Otherwiſe Br. Bill 35. 
it is of trees, or graſs cut down, they muſt 0 
be brought in their proper county, if it be 


| by bill, the county is ſet at the margent. 


Statutes. 


6 Ric. 2. c. 2. Debt, account, and all 27: 23% 
ſuch actions ſhall be brought in the county 
where the contract was made. 

The firſt matter ok the ſuft is fo2 co. Lit. 53. b. 
' every man by wzit out of the chan⸗ 
cery, 02 in courts where waits lie not, 
55 Fo 02 bill, fo2 the king alone 
| | [ 1 : : = 

In all of the firſt kind, the plaintiff 
muſt find ſurety by ſome that will be 
pledges to pꝛolecute the ſuit, And fo 
f | | 18 
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is the form of every original, Si (the plaintiff) 
fecerit te ſecurum de clamore ſuo praſequendi, 
the entry is, Plegri de proſequendo Johannes 
. 4. 27. Doe, Rich. Roe. And theſe may be either 
to the officer, oꝛ to the court where 
the ſuit is. But a poo2 man inſtead of 


ſureties ſhall give his faith to poſe. 


Nei. fol 228. cute it: Whereupon the form for him is 


& per Br. Pledg. 
29. 
rit te ſecurum de clamore ſuo proſequendo per 


fidem ſuam quia pauper eſt. 
Writs that begin the ſuit, are oꝛi⸗ 

ginal oz commiſſional. 
Oziginal which appoint the firf 
proceſs, if the plaintiff find pledges, 
returnable in the king's bench oz com: 

f mon place. ; 
G)2E- 3-4 This muſt be (a) true Latin, for upon 
ings, &c. ſhall Habeas ibi hos (b) breve, or uxori (c) where 


be in Englith and ; | : , : 
At ſhould be «xor; and ſuch like, the writ 


4 Geo. 2. c. 26. ſhall abate, and beſide (d) kozmal, as the 
85 224 5 36. general to be put in demand, and in plaint 
(4) 3 Ed. 3. ibid. before the ſpecial. As land is general to 
ops that fol- pree, paſture, wood, joncary, marſh, &c, 
of the Regiſter, Wood is thexgeneral of all trees growing, 
111 #5* and therefore ſhall be put in demand before 

alders and willows, which are but /pectes of 


it. The entier ſhall be demanded betore 


the moiety or part or parts. The more wor- 


thy thing ſhall be demanded before the leſs 
worthy, as a meſſuage before land ; for land 


that hath building upon it, is more worthy | 


than land without building. A caſtle before 
a meſſuage, or a manor, (and yet it may be 


parcel of a manor.) But the reaſon is, - 
| caule 


Et niſi fecerit & prædict (the plaintiff) fe. 


Seeg r. 8 0 


5 
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cauſe a caſtle is more worthy ; as being a 


| place of force and defence againſt the enemy 


in time of war, and againſt rebels in time 
of rebellion, a place in time of peace fit for 
the correction and impriſonment of great 
malefactors, and a magnifical habitation of 
noblemen. So in a replevin, if it be of 
two chatte]s, one quick, and the other dead, 
the living thing ſhall be firſt demanded. 
Aiſo it muſt expzeſs the name of 
baptiſm, and ſurname, oz in lieu 
thereof, the name of dignity, both 
of the plaintiff and defendant, Buc 


not the name of his office, which is no dig- 


nity. As Pr. g. r. Jobanni Duct (a) Lancaſt. () 8 E. 4. 24. 


; ; . E. 4. 24. ſaith 
is good, but not Johann! Rectori (b) de D. ETD. 
without expreſſing his ſurname, But when cauſe there are 

: FS. in England no 
an officer is to ſue by reaſon of his office, 7 08900 of 


as a (a) prebendary (b) parſon, executor (c) that name: and 


ſo it may well 


| gardein (d) by knight-ſervice, &c. there he neh be Kaon 
muſt expreſs the name of his office: | op of whom it is 


when one bringeth an appeal of murder, as en 


brother and heir, -&c, vrt the creation, 
, But otherwiſe it 


is of koighits,. for there are one thouſand knights in England. Therefore there 


the writ myſt be Præcipe J. S. militi, Br. Noſme, pl. 20, 33. Moor, pl. 77. 
[JJ * | $i, = Mod. 186 187. 


Sav. 56. enk. 209. Salk. 457, 561. Carth. 440. 
Gb. kia. Lam. F 190. (b) 27 K. 6. 3. a) 13 E. 3. Br. 675. in act. 
real, (db) 12 H. 4. 20. in Aſſiſe. 10 H. 7. in Waſte. 18 Ed. 4. 17. in Annuity. 


le) * H. 6. LO : (d) 9 E. 3» 465. | 33 H. 8. Dy. 50. ; -S7 H, 6. 29. 
int , EET” 9 : 


_ Where there be many of one name, 
Diverſity of the names muſt be put 
by addition of eign, putſne, &c. elſe 
the writ. ſhall abate.  _ * | | 
A corporation may ſue by the name that 
they are corporate, without name of bap- 
tiſm or ſurname, as Pr. g. r. majori & com- 3 


munil L. Sc. or Decano et Capitulo D. Sc. 
| Statutes, 


* 254 © _-... TUE Fourth Book of LAW. 


Statutes. 


_ Dor. Pl.3- 1 E. 6. c. 7. The acceptance of a new 


name of dignity ſhall not abate the writ. 


mat fol. — The king's ſervants in his court 


29. 02 other by ſpectal grace of the chan: 
2 Mod. 297-298. Celloꝛ May here be admitted to find 


ledges in the chancery. And then the 
Im is, Quia pred. (che plaintiff) fecit ns | 
ſecuros de clamore ſuo proſequendo pro C. de 


com. L. et D. de com. S. Summoneas, c. 


— "SPED" 


CHA P. III. 
Of common pleas. 


It. 116. WI/ RITS original are concerning 
do. Lit. 3b. VV common pleas, 02 appeals that 
.o5-2- Tancern ite. „„ 

2545 26 1 Thole that concern common pleas, 
3 Mod 120 lie not fo2 02 againſt a keme covert 
2 led. 2 10, Without her husband, but (a) an appeal 
G 5. of felony againſt her doth. 1 ih 

Se 62.5 Map having oz giving jointly 
409. cauſe ot action, may ſue 02 be ſued to- 
20 E. 3. gether in one: which is called joinder in 
Audit, Querela action. As A, is bound to B. in one ſtatute 
_ * merchant, and after A. and divers others are 


bound to the ſame B. in another ſtatute, and 


B. by one deed releaſeth to them all, and 
after ſueth execution ſeverally : they ſhall 
join in an audita querela, becauſe of this 
g 23-70: a Joint 


IJ / y et: as -- a. de. a. a. ed i So aan 


joint releaſe. So ore decies tantum ſhall be 36 H. 6-28. 


againſt all che jurors that take money to give 
their verdict, for it is the entire act of all. 


2 - Several ackions of one nature, as 3H. 4.13 
xt debt, and detinue (for theſe are of one na- 3 C 6. 37% 
" ture; inaſmuch as the warrant of attorny in Cro. Eliz. 290, 
1 a writ of detinue, and alſo the eſſoin ſhall Went 36,366. 
he be in placito debiti ) — be joined in one 1 abr. 552: 
| ozginal with ſeveral præcipes 02 com- 


mandments to be executed. 
Prerogatives. 


Here in place of ation againſt the 

king, petition muſt be made unto him 

in the chancery, (a) or in (b) parliament, (ab) Stamf. 

for (c) no action did ever lie againſt the * 

king at the common law, but the party is Prer. 42. 

driven to his petition, and (d) if the eſche- (9) 34 H. 6. 5. 

tor ſeize goods without cauſe, or ſeize the 

goods of one outlawed, which outlawry is 

after reverſed, and account for them in the 

exchequer; the party muſt ſue by petition 

for them. And that (in the caſe of he-, n. 6. :.. 
keditaments) though the king have 

Hranted the ſame away. For upon an 

office finding J. S. (who was attainted of fe- 

lony or treaſon by matter of record before) 

to be ſeiſed of certain land, if the king ſeize 

and grant it over, vet a ſtranger that hath 

right to enter, or bring his action, may do 
neither againſt the patentee, but muſt to the _ 

king by petition. UUlhereupon pꝛoceſs , Fre. 76. 
ſhall go out againſt the grantee to 0 
maintain his title. As the king grants 
ED over 


LES ” "7 $65” d ww * 
J OF) 200” - * c aan 4 
7.” 33 „6 n n 
1 8 5 N * 8 
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over his wardſhip, or any other certain eſtate 
in the land: the ſcire facias for him that 
ſueth the petition, muſt be againſt the pa. 
tentee, not againſt the heir, in whoſe right 
the king is ſeiſed, for he is not to plead with 
the heir, but with the king, or him that 
hath his intereſt. And in a petition to revoke 
letters patents made to two, c. a ſcire fa. 
cias upon it: the death of one of the paten- 
tees abateth not the petition ; for the pet 
tion is not ſued againft che patentees, but 
againſt the king, nor they need nor to be 
named in the petition, but in the ſcire facias, 


'4E.4.24 But whilſt perſonal things ſeized 
fo2 the king, remain in the officers 
hands, the party that hath right may 
traverſe the records that entitle che king, and 
ſo have his goods again, or ſue the officer, 
02 diſturb him to take the pzofits : A 
where it is found that one outlawed in a 
perſonal account, was ſeiſed of certain land; 
and in this caſe he ſhall not be driven to a 
petition: otherwiſe it is in caſe of a free 
hold or inheritance. 145 


„„ „ Petition is aſupplicatſon declariu 
_ v. L4.Sowmers's the parties right, where mention m 


Argument in the 


Bankers caſe, 7 5, be mane of all the king” 8 title, elſe i | 


_— e's ſhall abate. For upon an iſſue in the peti- 
gative (Q 11.) tion found againſt the king, he ſhall be con- 
cc” cluded for ever to claim by any of the points 

contained in the petition. 


7H. 4. 33 


CHAP. 
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12 - 1; © H A oy 1 : NE 
in 
2 real abi. 55 


72 writs 3 meer 1 A 
are real 02 perſonal; and they ge, . 1 
hoth again are Meecipes, oh d feceric tet. . | | 
rum. I | 1 
A præeipe is that. which willeth the | b N 
ſheriff to command the defendant ta | 
do ſomewhat in cettain that the platn- 
tiff ſyeth-fo?, which if he do not, then 
to ſerve the firff pꝛoceſs. The form is, 
| Pracipe A. quod reddat B. Sc. Et nifi fece- 
rit, Sc. tunc ſummon. &e, And is a præ- 
cipe quod reddat which lieth fo? things | 
n render. As of real things, land and 
other things in demeſne, rent, cor - 
rody, c. of perſonal things, money, goods 
detained, and the like. A precipe quod 
feciar Which lieth fo2- things not in 
fender, whether they he in fealance, as a 
writ de confuctudinidus & ſervitiis, ſeta ad 
molendinum,:&c. or in fufferance; as 4 quod 
ermittat, or in other * of any ſuch 
| like nature. 
Ak. fecerit te . is that which 
wllet the firſt pzaceſs to be lerved 
without-moze ado. The form is, S. A. 
Feceris te ſecurum de clamore fuo projequendh 
anc ſummor'.. t. 
Veni e hal 10 K. g. 23. 


H 
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= — are poſſeſſo2y 02 in the 
right. 

Pogegozy, which are to recover a 
poſſeſſion, as all aſſizes, writs of ayel, be- 


ſayel, and cofenage. ' 
"In the right f which are to recover 


à poſſeſſton mixt with the right: of 


all which examples do follow. after. 
F. N. B. 5. 3. And both theſe may either be of a 
SO 550 5 poſſeſion 02 cb in himſelf, oz de: 
ke. 11. {cended from 9 $ anceſtors, _— we 
call aunceſtrel. 4 f 
Real afttons in the right are efther 
founded upon: the Tight, 92 en the 
meer right. 4 2 ry 


| Statules, 


| Of the limitation Anus, cap. 8. Seiſin of ** PIR 


of ao it in wt of right ſhall be from che time of 


common law, v. 


Hale's Hit. Com. Henry the ſecond. 


-<AgEY In a mort-daunceſtor, writ! of alk and 
2 Int. 94, 95. of entry, from the laſt return of a Join 
400.10, 2. gat of Ireland. 

In an aſſize of novel diſſeiſin, from Henry 
= third's firſt ede into e 

| 22 F, . 38. Seiſin of e ance- 
ſtor in a writ of right, ſhall be Kon the 
time of Richard the firſt. 

In an aſſize of novel diſſeiſin and: mujer 
obiit, from Henry the third's firſt you 
into Gaſcoigne. : 

* a * ole ay, en · 

try, 


„ 
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try, and writ of niefe, from n po : 
n coronation. "04 | 


32 . 8. cap. 2. Seil i in a writ of right = In 96. 
wy 115. 2. 


mal be within ſixty. years. | 20a. 6 65 

In a mort-daunceſtor, or in enacting pol. * . 44s 
ſellory action, upon the poſſeſſion of his an- 
— pe e be within fifry 


"ey 9 . 1 
24 


1 22 


years. 
Aurit of the poſſeſſion of che plaincff 


müde ſnall be within: thirty year 


Ati avowry: or cognizance for. rent, oi, - > 422 
vo ſepviews of the feaſin/ of his anceſtor, c n N 
of his on, ſhall be within forty years; 1 
0 Formedon in remainder, reverfidn, ire 3 
fatia upon a fine, ſfiall be within fifty years RS. 
after the title accrue. If a man preſcribe in 5 


land, rent, or ſuch like, of the poſſeſſion of 


his anceſtor or predeceſſor, he ſhall alledge 
ſeiſin in them within forty years next before 
he time of; 2 8 title or claim. ; 


5 8 cap. 5. The ſtatute of Healing Watſon's Cone, 


Incum. 429. 


of 33 H. 8. cap. 2. ſhall not extend to. a 
writ of right of advowſon, quare impedit, 


ure patranatus, aſſize de darreiu preſentment, 


aroit de gard of any lands holden by knight: 

ſervice, but the time of the ſeiſin alledged Ir; aun. e 15 

ſhall be as it was at the common law, + ; + 
Theſe kind of real ackions, viz. : 

where the frechold ſhall be recovered, lie —_ 335,286 

only againſt the tenant of the free: 

hold: therefore a releaſe of all actions real 


is no Pee, unleſs he were tenant of the hold 
| 2 | _ Go 
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hold at the time of the releaſe; for elſe he 
had no cauſe of any ſuch action againſt 
him. Neither is any ſuch action maintains 
able againſt leſſee for years; for he hath not 
the freehold. Nor the diſſeiſee cannot have 
a pracipe quod reddat againſt the diſſeiſor, 
62.6. ri. 27. which: is parnor of the profits for years 
only, - notwithſtanding, the ſtatute, becauſe 
4E.4-3z by the common law no action lieth 
im: — — this cauſe alſo non - tenure of 
it be but of parcel of 
H. 6. 32 theithing « jointenancy with one 
4 E. not named in the writ; intire tenancy of 
37 H.6.3. the whole, or ſeveral tenancy of the parcel, 
Re. 


Old Ten. f. a. 


Pig. of Ree. 3, hen the writ is brought againſt two or 
X47, Kc. more, are Wan ou n of the 
| vrit. . 

ny mine, 


25 8 cap. 16. — call not 

abate the writ, but only for the quantity. 

37 E. 3. cap. 17. No writ ſhall be abated 

Ante 16 by knowledgment of villainage, if the de- 

; _ __ mandant or plaintiff will aver, that he that 
alledged the exception was free, day of the 

writ purchaſed : with the freeholder 

map be jotned in action, any having 


8 7100 titie to enter; as the mortgagor with the 
ec. 24; mortgagee, the lord with his villain, but 


4 * 5 not ine — with mA difleifor. | 


* 


CHAP. 


— 7. . PH... A tn : — 
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CHEAT TV. 
Of a plea of land. 


Real præcipe quod reddat ig that 
which is fo2 real things in ren⸗ 
der; and is a plea of land, oz other 


ſuch real pꝛecipe. i 
A plea of land, which is fo2 land 02 2, 


land in certain is demanded, it muſt 
always be bzought in a vill, o2 place 
known out of any vill; and not in a 
hamlet, which is parcel of a vill. But per- 
ſonal actions, as treſpaſs and ſuch like, may 

be in a hamlet. So of dower and aſſize; 
for there no land in certain is demanded ; Oo. Lit. 153. 
and alſo in an aſſize he ſhall recover by view 
of the jury. So in a ſcire facias out of a 
fine, nuper abiit, a writ of meſne, covenant, 
waſte, quare impedit ; theſe may be in a 
hamlet : otherwiſe it is of a writ of right 


other ſuch things in demeſne, where 
| _ 


bol advowſon. 


A plea of land is a wzit of entry, oz ?- 7-55.12, 
a wait ſbewing the demandant's title. 444; 4778473. 
A wit ok entry is that which is to! 455 
diſpzove the tenant's pofſeſſton by the 
means of his entry, _ 
(herein tenant in fee-fimple de- 
manding of the poſſeſſion of his an⸗ 
Ceſto2, (hall ſap in the wit, Quod cla- 
mat eſſe jus & hæreditatem ſuam. Tenant 
in tail or for life ſhall not ſo; but in his 
declaration ſer forth his ſpecial eſtate. = 
| S 3 A A wat 


- \ m_ _ 1 — on 9 — 
1 . en EE EIS 


= wm = 
\ — 
— 
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F. N. B. 470, 
471. 
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A wait of entrp is either againſt 


the firſt party, o2 in the degrees. 
Againſt the firft party, when it is 


8gafuſt him to whom the firſt aliena⸗ 


w_ was, oz that made the firſt dif: 
eiſin. ES | 
That in the degrees fs in the per, 
02 in the per and cui. | 
In the per, when he agafnſf whom 
it is bzought, cometh in immedtately 
under the firſt party, as heir unto him, 
or by alienation from him. 

In the per and cui, when he againf 
whom it is bzought, cometh tn im⸗ 


mediately under the firſt party's heir 


0? alienee. For if more than theſe two 
alienations (the per, or the per and cui) paſs, 
the demandant 1s driven to his writ of right. 
And the reaſon is, that there may be an end 
of ſuits: for no writ of entry in the pot 
lay at the common law ; but the ſame is 
given by the ſtatute of Marlebridge, cap. . 
Which writ of entry in the pg, given now 
by that ſtatute, lieth, when he againſt whom 
it is brought, cometh in neither in the per, 
nor per and cui, then the writ ſhall be, In 


quod, Fc. niſi poſt demiſſionem, Ec. Out of 


all degrees, as by abatement, diſſeiſin, eſ- 
cheat, recovery, election, ſucceſſion, dower, 
judgments, Sc. or as the third or more 
teoffees. | F 
The form of all which is thus. In a writ 
of entry, in the nature of an aſſize, againſt 
the party himſelf that did the diſſeiſin, 
a e Mt Praæcipe 
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Præcipe A. quod reddat B. unum meſſuagium, 
Sc. de quo A. injuſte et ſine judicio deſſeiſtvit 
B. Sc. or in che other form diſſeiſtvit C. pa- 


trem, or other anceſtor of B. cujus heres ipſe _ 


et, &c. In the per thus. In quod idem A. non 
habet ingreſſum niſi per C. qui illud ei dimiſit 
qui injuſte B. &c. (or in the other form) qui 
injuſte, &c. E. patrem, &c. prædict. B. c. In 
the per and cui thus. In quod, Sc. niſi per C. 
rui D. illud dimiſit qui inde injuſte B. or (in the 
ſecond form) qui injuſte E. patrem, &c. præd. 
B. In the peſt thus. In quod, Sc. niſi poſt diſ- 
ſeilinam quam D. injuſte fecit pred. B. or (in the 
other form) injuſte fecit E. patri, c. pred. B. 
Fc. In ſuch like manner it is of a dum fuit 
infra ætatem, and of all other writs of entry 
upon an alination. Marleb. cap. 29. 


Uurits of Entry grow either with⸗ 
— wong at the firſf, oz upon a 

Thoſe without a wꝛong at the firſt 
are grounded upon a determination 
of the firſt eſtate, 02 a Diſability in the 
perſon that made it. 


Upon a determination of the eſtate, 


either by reaſan of a particular eſtate 
ended, 02 a condition b2oken. 


- Of a particular eftate ended is an 


ad terminum qui præteriit, 0} Entre ad com- 
munem legem. | 
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Ad terminum qui preteriit, is upon a d- F.N. B. 464. 


foxcement by the leſſee 02 a ſtranger ak. 


ter aleaſe fo2 years, M like expired, whe⸗ 
ther the leſſee did alien, or not. But not after 


84 
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the death of tenant in dower, or by cur- 
teſy, for that is not properly called a term, 


F.N.B. 113,114 Entry ad communem legem, ig when 


F. N. B. 471, 472. 
Co. Lit. 204. a. 
226, 3 


F. N. B. 44 55446. 


tenant fo? life, be it his own or an- 


other's lite, tenant in dower or by curteſy of 


England, doth alien and die, and he in 


the reverſion for life, may have this writ. 


Df a condition bzoken, as cauſa ma. 


trimonii prælocuti. Cauſa matrimonii prælo- 
cuti is fo a woman that giveth land 


to a man to pany her, und he will 
not: but it lieth not for a man that giveth 


lands to a woman. 


Gꝛounded upon the diſability, are a 


dum fuir infra ætatem, and a dum non 
fuir compos mentis. 


Dum fuit infra ætatem fs by the infant, 


when he cometh to his full age, upon 


an alienation by Himſelf, o2 his an- 

ceſtors being within age. 

| * the clauſe that he is ok kull 
„viz. BY plenæ eſt ætatis, ſhall not be 

— n the wat, if either it be 

brought in the degrees, per, cui, 02 poſt, 


oz upon the anceſtors alienation, 


F N. B. 466, 467. 


Dum non fuit compos mentis, is upon 


the alienation of himſelf, oz his an⸗ 


ceſto? S being of non ſane memorie. 
Thoſe upon a wꝛong at the firſt are 
either upon a Vilcontinuance, 02 an 
ouſter. 
Apsn a diſcontinuance, as d cui in 


vita, 0) A ſine aſſenſu capituli. 


F. N. B. 446,447, 
448, 58 471, 
25 


A cui in vita, tb the wife after the 
husband's death _ his — 
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kee⸗ſimple, fee-tafl; oꝛ free 
| —— dower or 0 herwiſe, 2 of ch > 


joint eſtate in them. 


And in this wait clataung a kee⸗ 
ſimple, but not an eſtate tail or a free- hold, 


for chere the writ ſhall make ſpecial mention 
of the eſtate, ſhe ſhall ſap, quod clamat 
eſſe jus & hæreditatem ſuam, though it be of 
her qQwn poſſeſſion. 


Statutes. 


Weſtm. 2. c. 3. A cui in vita given. to 
the wife after her huſband's death, upon his 
loſing of the land by default. And the te- 
nant that recovered againſt her huſband 
muſt maintain his own right. 


If it be an eſtate of fee-ſimple, and 
ſhe bzing not in her life time A cui in vita, 


the belt ſhall have a ſur cui vita. But of 


an eſtate tail only, a n lieth in this 
caſe for the heir. 
And of thts nature is a cui ante diror-r, „ 
tium, when it is dꝛought by the wife © 
after dibozcement, upon ſuch an alie⸗ 


nation as befoze. 
A fine aſſenſu capituli fg f02 the Sut . r. w . 455, 


ceſſo2 of a biſhop, abbo MY dean, Cut Ten. 
der e maſter of ann hoſpital ers and | 


| a fter the [1 ontinuance of the P2eDe- N e. 41, 
celloz, viz. when they alien the lands they * | 
have in the right W their church, houſe, 
abby, or priory, without the conſent of their 
convent, chapter, or confreres, &c. 
Upon 
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F. N. B. 92 B. 
338. B. 468, 
469, 470. 
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Upon an our, , 02 either upon an 


intruſion q a deiſteiin. 
That upon an intruſion is called a 
wzit of intruſion, and is fo2 him in the 


reverſion 02 remainder in fee-ſimple, 


oz fo2 life, not in tail (for he ſhall have à 


formedon), nor for years, becauſe he hath nor 


the freehold, after the Death of tenant 
fo2 life in dower, or by curteſy. 
And if land be given to two, and the heirs 
of one, and he that hath fee dieth, and 
after him tenant for life dieth. Now the 


heir of him in the remainder ſhall have this 


writ, And it lieth alfo for the aſſignee of 
the aſſignee of him in the remainder. 
Upon a diſſeiſin, is when the diſſeiſin 


is done to him or his anceſtors, ug Q Mit 


of entry in the quibus; or which is all 
one in the nature of an aſſize. 


- TUrits that ſhew the demandant's 


title, are meer poſſeſſozy, oz in the 
right. | 


Meer poſſeſſo2y are thoſe which are 


bzought by the next heir upon an a- 
batement after the death of an ancel⸗ 
toz, other than his father, mother, 
bzother, ſiſter, uncle, ant, nephew, 


neice, for upon an abatement after the 


F. N. B. 451, 


452, &c. 409, C. 


death of any ſuch anceſtor, an aſſize of mort- 


danceſtor lieth as ſhall appear afterwards: 


ſeffed in demeſne, as of a fee-ſimple, 


the day of his death, though he were 
diſſeiſed the very ſame day; and fo died not 


ſeiſed at all, Ok this nature are, 


— 212 2 ys = 
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A wiit of Apel after the death of 
his grandfather-o2 grandmother. 

A wiit of Beſapel after his great 
grandfather 02 grandmother. = 

A wit of Coſinage after the death r. * . s. 
of his great great grandfather oz 
grandmother, oz any other collateral 
couſin, as the great great Grandfather's 
brothers, | 


Statutes, 


Weſt. 2. cap. 20. In a writ of coſinage, 
Ayel and Beſayel, the point ſhall be en- 
quired, whether the demandant be next heir, 
as well as in a mort-danceſtor, 

Jn the right, is that which is to 
diſp2zove the right of the tenant, and 
is a wait of right in his nature, oꝛ a 
præcipe in capite. 

A wait of right in his nature, which 
ſheweth how the demandant's right 
is grown. And ts a fozmedon, 02 a 
_ of eſcheat and Dower unde nihil 

. x | 

A koꝛmedon fs a præcipe quod reddat, 

* the party by the foꝛm of the 


And is a fozmedon in remainder, 029% x. 5.» 


a fomedon in reverter: for a formedon 436, 457 is” 
in deſcender lieth not at the common law, - 69. 
but is given by the Statute of Jeſt. 2. c. 1. 3 El. Pl. 235. 


A fonnedon in remainder is fo2 him 0a x. . 
in the remainder fo? (a) life, 02 in (b) (0 F. N B. 337 
kee upon a leaſe fo? (c) life expired, 2.5 


For (e) Fitz, ibid. 


| 347, &c, 
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For after an eſtate tail expired, it lay not at 
the common law: becauſe it was a fee. 
ſimple, whereupon a remainder could not 


_—_ 
r. N. B. co, A fomedon in reverto2 is fo2 the 
30 E. 1. Formed, donoꝛ after the tfſue in tail determin⸗ 
65. ed, as at the common law, if the donee 


alien before iſſue had, and after die without 
iſſue: or if he have iſſue, and after he or his 
iſſue die without iſſue. Contrary it is if he 
had iſſue, and then had aliened, and died 


without iſſue. 


F. N. B. 15. 3. A Mit of eſcheat is fo2 the lozd that 


225, 338, 339, hath a ſeigniory in fee, or for life, uipon 


m_— an eſcheat. 
OWN. B. 6. Dower unde nihil habet is a wit 


= 4 f02 one's Dower, which hath recetved 
no part at all of it. 


Statutes. 


Weſt. 1. cap. 48. A writ of * wad 
nibil habet ſhall not abate, though ſhe have 
received part of her dower before the writ 
purchaſed, unleſs it were of the fame party 


againſt whom the writ is brought, and in 


the ſame town. 


Prec. ed. A wzit of dower lieth againſt gar- 


Br. 
s dein by knight ſervice, chough he be not 


tenant of the freehold. 
Fit, N. B. 4. C. A præcipe in capite iS A precipe quod red- 


6.D.9.B. dat, f02 the meer right; and therefore 
r 12, 2g, 8. Jieth only for tenant in fee-ſimple of lands 


21 in thief, 


LY 


Statutes. 
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Statutes. 


 W:fim.2. c. 4. In a place of a writ of F. u. B. 364. 
right, a quod ei deforceat is given to tenants 365, 366. 


for life or in tail, upon loſing by default. 


2 * 


o 
1 i. _—. PO I "I 


—— do. at. — ted. At 


CHAP . 


Of a writhf right of ward, and a writ 

ß right ſur diſclaimer. 
NTHER teal praxipe quod reddats, 
are thoſe which are in reſpeit of a 


| ſeigniozy, as a wit of right of ward, 
and a wait of right fur diſclaimer. 


Await of right of ward, fs to red. . r % 


| ver the wardth{p, If of the body, ft 


lieth bath fo! R in ſocage, and 


by knight ⸗ſer bite: if of the land, it li⸗ 


eth only fo2 gardein by knight ler vice. 


Marleb. c. 7. In a writ de communi cuſto- 
dia, if the deforcer come not at the grand 
diſtreſs, the ſame writ ſhall be reiterated, 
as oft as well it may be within half a year 
following, and every time the writ read, 
and proclamation made in the county deen, 


* 
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if he come not to anſwer, nor the ſheriff 
find him within half a year, he ſhall loſe 
the cuſtody. Saving his action e 8 
if he have right. EL 


22 2. c. 35. In awrit wal a d of land, 
or heir, or both, either of the parties dying 
before che plea determined, arefummons ſhall 
be. And in the grand diſtreſs, day muſt be 
given that three county days may be holden 
before the return, in every of which procla- 
mation ſhall be made; whereugon the de- 
fendant not appearing, judgment ſhall be gi- 
ven for the plaintiff, Saving the right of the 
defendant, if afterwards he will claim it. So 

| or, N. B. 337: ſhall it be. done in a writ of » on of 
ng, e | 


FN. B. 355. . A wt of right fur diſclaimer is fo 
37.2% . thelod, to p2ove the lands to be hol: 
Denn et him, when in an ation where 

the ſervices ſhould be recovered, 4s 
in an avowry made upon the tenant for 
mia. them: for there he ſhall recover the ſervices 
incluſive, inaſmuch as he is to have a return 
in an aſſiſe, or præcipe quod reddat of rent 
(for there the ſervices are expreſly demanded) 

5 Fd. 2, but not in a per que ſervitia (for there no 

4. 29. ſervices but an attornment only is demanded) 

nor in a juſtification, in a replevin, or an 

Old Nat. Br. 162. 2VOWTy in an action of treſpaſs, for there the 

defendant ſhall never have a return, nor re- 
cover his ſervices expreſly, nor includedly, 


the tenant in court of recoꝛd, viz. . 
the 


az, Aa «= aA ow.- 


r RAP TR 4 


ol. DÞqze ” way © \ au ah 


Aand itlelk, for ever: becauſe the diſclaim- 
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the common place, but not in court baron, 
or county court; for there, if the lord 
make avowry upon the tenant, and he diſ- 
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claim to hold of him, the lord ſhall be 


amerced, Diſclatmeth to hold of him. 


and k, in this wit of right ſur dif- wis. 


claimer, he can pꝛove the land to be 
holden ok him, he (hall recover the 
er is of record. Therefore by ſuch a diſ- 
claimer, he is barred of all poſſeſſory actions 
for the ſervices, as an aſfiſe, ceffavit, raviſh- 
ment of ward, and ſuch like : but not of a 
writ of eſchete, right of ward, right of cu- 
ſtoms and ſervices, Sc. And though the 
lord's diſtreſs and avowry were lawful, yet 


the tenant ſo diſclaiming, ſhall recover da- 
mages of him, for the diſclaimer giveth the 


lord a better advantage, viz. the land itſelf. 


Statutes, 


Weſim. 2. c. 2. If the tenant diſclaim in 
county court, or other court not of record, 
the lord may remove the plea before the ju- 
ſtices, to cauſe it to be of record, ſo as he 


Cboceſt. c. 4. and Explanat. c. 4. when land 
is given in fee farm, rendring or doing ſo 
much as amounteth to the fourth part of the 
value of the land, if he (whoſe land is charg- 
ed) let it lie freſh by two yeats, ſo as no di- 
fireſs can be found in it, nor render, or do 

that 


16 f. 7. 1. 
34 E. 3. Diſc. 24. 


— . — - — —— 
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v. Wright's that which i is contained in the writing, the 
agony Sa 7 other ſhall recover the land by a ceſſavit. 
— B. 4% But the donee coming before judgment, if 
> 1:0. 295,400, he render the arrearages and damages, and 
460. of nal ae. find Tufficient to do from thenceforch, that 
tions 133, 134. Which is Contained in the writing, ſhall. re- 
ZH a ü, 3215 031 777 1 


Wim. 2. c 41. If a man a ue 
any lord his. ſervice due by two years, the 
lord ſhall recover the land by a ceſſavit. This 
lieth alſo for the heir of the lord againſt his 
tenant, his. heirs, or thoſe to wha: he ali- 
eneth the land. e 


tn. 2. 6. 41. 80 it religious houſes 
that have land given them, 5 withdraw 
the alms, c. by two years, 2 donor oy 

have the like action. TAS. 5 


CHAP. VII. 


Of a writ de confuetudinibus & fert 
od and ſecta ad moleugipum. 


Real præcipe 1 is either 
to- recover. — 07 
ſome real thing that concerns them. 


r. N. B. 35. Thoſe that are to recover ſome be- 

reditament, demanding of one's own 

* GE in the debet and ſolet, de⸗ 
manding 


manding ok the anceſfo2 ſeiſin, they 
are in the debet only, and then are in 
all relpecks as wits fo; the meer right, 
that is to ſay, ate triable by battail, or grand 
Theſe are efther in reſpe# of a 
ſeigniozp, oꝛ to recover ſome other 
heredit ament. 2 
In reſpeit of a ſeigniozp, as a wait 
de conſuetudinibus & ſervitiis, and à ſecta 
n ET Tc 
A wiit de conſuetudinibus & ſervitiis li⸗ 
eth fo2 the 101d that hath an effate fo? 
| life, oz a greater eſtate, in the ſeignt- 
02y,. and 6 efoacen of his ſervices. 
! &@a ad motendinum Ifeth fo! the (020 
when the tenants that hold of him 
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F. N. B. 3545 
355» 356. 


Jorge. their cozn at his mill, with: . 
Naw their ſuit, and grind elſewhete, | 


EI oa 


Marleb. c. q. The proceſs either where 
the lord diſtraineth againſt the form of this 
ſtatute, or the tenants withdraw the ſuits due, 
is attachment (wherein only eſſoin is allow- 

, 2nd deliverance of the diſtreſs inconti- 
nently- to remain ſo till the plea be ended) 
venire facias, and the grand diſtreſs. At 
which day not appear ing, the diſtreſſes de- 
livered ſhall fo remain till recovery in the 


1 


 _ 


king's caurts, till which time the lord (in 


Cale he be defendant} muſt diſtrain no more, 
and the plaintiff ſhall be diſmiſſed without 
day, if the defendant 2 2 to anſwer, * 
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the matter paſs againſt him, the plaintiff 
ſhall recover damages. 

This of damages to be recovered (in caſe 
where the tenant is defendant) is to be un. 
derſtood of withdrawing the ſuit from the 
lord himſelf, and not from his predeceſſors. 


* 


CHAP. vn. 


& a quare impedit, and a 10 * 
mittat. 


OR other herevitaments are a 
1 impedit, AND à quod er. 


wh EN. 7 Ms 1 75 re impedic lieth upan g Diſtur: 

Watſon's Compl. bance, where he, oz his anceſfo2s, 02 
ee, thoſe from whom he claimeth, having 

| at any time befoze pzeſented to d 
church, himſelf is now danch. 


i 44 
50 57505 Statutes. 


28 E. 3.0 g. 1. 3. Upon the king's col 
lation or preſentment to a benefice, his title 
ſhall be well examined, and being found be- 
fore judgment untrue, or unjuſt, the colla- 
tion or preſentment ſhall be repealed, | And 
the patron or poſſeſſor which ſheweth the | 
falſe title, ſhall, have thereupon writs out of 
the e as many as are needfſul.1 


211 : | Mart. 
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Marleb. c. 12. In a quare impedit, and aſ- | 
ſizes of darrein preſentment, day ſhall be 
given from fifteen days to fifteen days, and 
from three weeks to three weeks. And in a 
quare impedit, the proceſs ſhall be a ſum- 
mons, attachment, or grand diſtrefſe. 


Weſtm, 2. c. 5. If coparceners make par- 

tition to preſent by turn, and one of them 
| preſent accordingly, he that is afterwards 

diſturbed ſhall have a ſcire facias (and not 
be driven to his quare impedit) and recover 
his preſintation with damages. | 

An ayowſon (after the death of one that 
hath preſented) being aſſigned in dower, or 
to tenant by curteſy, and they preſent, the 
heir if he be diſturbed after their death ſhall 
have a quare impedit, or darrein preſentment 
at his pleaſure. So of an ayowſon demiſed 
for life, years, or in tail, when ſix months 
paſs hanging a quare impedit or darrein pre- 
ſentment, ſo as the biſhop preſenteth by 
lapſe, the patron ſhall recover damages to 
two years value- of the church : -otherwiſe 
damages to half a year's value: the diſturber 
not being able to render damages, ſhall in 
the firſt caſe have impriſonment of two 
years, in the ſecond of . year. 

A quod permittat lieth fo2 one that r x. 3. ::6.1, 

| hath common of paſture fo2 his 42% 48. 

beaſts, being diſturbed by a ſfranger, 
lo as he cannot uſe his common. 


T-23::.CHAA 


— 
= — — 
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CHAP IX, 


a curia claudenda, writ of covenant 
real, meſne and warrantia chartz ; 


where of fines. 


1 that are to recover ſome 

real thing concerning heredita⸗ 

ments are a curia claudenda, o; a cove- 
nant real, and other waits ſounding 

in that nature. 5 


B. 4 curia claudenda lieth fo? a (a) free: 
* holder, not for a tenant for years, when 
one that bath a cloſe next- adjoining 
to him, which he ſhould keep incloſed, 
will mol do it. A wit of covenant. 

real, lieth upon a covenant to do a 
thing real, as to levy a fine of lands, &:. 
CUrits in the nature of a covenant 
real, are a wit of meſne, and a war- 

rantia chartæ. | | 


F.N.B.zg Amit of meſne lieth fo2 the tenant 

318, 319, 320, Againſt the meine, when the 102d pa- 

37; 106,201, Mount doth diſtrain the tenant 
whom the melne ought to acquit. 


Statutes. 


umi 2. e. 9. The tenant diſtreſſed by 
the chief lord may have a writ in the coun- 
2 * | 


r 
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ty where he is diſtrained againſt the meſne, 
who having land in that county, and not ap- 
pearing till the grand diſtreſs, day ſhall be 
given in the grand diſtreſs, ſo as two courts 
may be holden before the return, Wherein 
the ſheriff ſhall proclaim that he come to an- 
ſwer the- tenant at the day. At which day 
if he come not, he loſeth his ſervice, and 
the tenant ſhall hold of the chief lord by the 
ſame ſervices that the meſne held. The chief 
lord may not diſtrain the tenant of the de- 
meſne if he offer the ſervice due. And ex- 
ating of him more than the meſne ought 

to do, that tenant ſhall have the remedy 
that the meſne might have. 

Upon a return that the meſne had no- 
thing to be ſummoned by, an attachment 
ſhall go out, and upon a nibil returned, the 
grand diſtreſs with proclamation as before. 

The meſne having no land in that county 
but in another, upon ſuch a return by the 
ſheriff, the party ſhall have a writ judicial 
to ſummon the meſne in that county where 
It is teſtified that he hath lands, and both 
there, and in the other county, ſhall pro- 

ceed to the grand diſtreſs, and proclamation 
and judgment as before. 

The meſne coming into the court and ac- 
knowledging, or being adjudged to acquit 
his tenant, and not doing it, the tenant ſhall 
have a judicial writ of acquittance. Where- 
upon if the meſne come in, and the tenant 
"© 0 can 


* 
— - — 
—— — — 
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can aver that he hath not acquitted him, he 


ſhall be ſatisfied of his damages, and be quit 
of the meſne, and hold of the chief lord; 


and if the meſne come not at the firſt diſtreſs, 


(a) 12 H. 4. 22. 


22 H. 6. 22. 
F. N. B. 29. H. 
310, 311 to 
317. E. 


(a) 42 E. 3. 5. 

F. N. B. 343, 

344, Kc. 

(b) T. H. Fitz. 
(e) Per Dy. 179. 

(d) 21 E. 3. 18. 


coꝛzding to the covenant, to be his 


then another diftreſs ſhall go out, and procla- 
mation, and fo proceed to judgment as be- 
fore. | | 

This ſtatute extendeth only where there is 
but one meſne between the lord that diſtrain- 
eth and the tenant, the meſne of full age, 


and the tenant, tenant in fee- ſimple. 


A warrantia chartæ lieth fo2 him that 
hath lands oz tenements warranted 
unto him, eicher by feoffment, (a) releaſe, 
or confirmation with clauſe of warranty, 
where his hereditaments are liable 
from the time of the ation bꝛought. 
Therefore it is policy for one to bring his 
Warrantia chartæ before he be ſued. For up- 
on vouching when he is once ſued, he reco- 
vereth in value but ſuch lands as the vouchee 


had at the time of the voucher. : 


And upon theſe waits of (a) covenant 
real, (b) meſnes, (c) warranty of charters, 
as alſo upon a writ of (d) cuſtoms and ſer- 
vice, d fine may be levied *. | 

A fine is the acknowledging of an 
hereditament in the king's court ac- 


right 


The writ is the very baſis of the fine, and tho' anciently 
ſome were levied without, yet it was againſt Jaw, 18 Ed. 1. ſt. 4. 
inſomuch that a fine levied of things not contained in the writ, 
is erroneous pro tanto: but a fine may be levied on any writ in 


a real action; and in the time of Hen. 3. fines were often levied 


in perſonal actions, which at this day is underſtood to be incon- 
ſiſtent with the force of a fine; and the common writ of cove- 
nant, on which a fine is levicd, is not a perſonal but a real ac- 


bon, for tho" it ſounds in damages for breach of covenant as in 


perſonal 


w* > (3 


\ juſtices, and entred of record. And before 
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right that doth complain. He that com- ; 
plaineth is called plaintiff, and the other de- 
forceant. © And this acknowledging of it to 
be one's right is called, A fine ſur coniſance 
de droit; but if the right be acknowledged 
to be his, as that which he hath of the gift 


of the coniſor, it is called a Fine fur coni- 


ſance de droit come ceo quel ad de ſon done. 
The form of a fine is, Hæc eſt finalis con- 
cordia fafia in curia dn'i regis, &c. unde 


plac conventionis pendet in ead* curia ſc. qd, 


pred? I. S. recognovit tenementa prad. eſſe 
jus ipfius A. &c. 5 

A fine may be levied upon a writ of war- 
ranty of charters, for it is in effect but a 


covenant between the parties before the 42 f. 3.5. 


40 E. 3. 7. 


the ſtatute of Weſtm. de his que concordata 
fant (which giveth a ſcire facias) if the fine 
were not executed, the party ſhould have a 
writ de fine facto, and recover damages only, 
which proveth that a fine is but a covenant 


of record. — | bh . F:4 : 

Where one of them muſt needs 
have ſuch an eſtate at the time of the 
fine levied; for againſt the plea that the 
parties to the fine had nothing, c. it is no 22 H. 6. 57. 
good replication, that the parties were, ſeiſ- 8 
ed, Sc. for if one of them were ſeiſed it isa H. 3. 4. 
ſufficient, Which form of pleading (viz, 37 H. 6. 5. 
that one of the parties was ſeiſed) proveth 2 Eliz. Pl. 360, 
that if he have left an eſtate for years the 21. Fo 
fine is void. And a fine of the land itſelf will Poll. 146. 
paſs away a reverſion depending upon ann 199+ 
eſtate for life, And this is as it were a 

= feoffment 

D ee 
29 : 5 _ * IS Coke's Reading on Fines 3, 
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Lit. 32. is that feoffment of record®. So as a freehold paſ. 
wade en pais, &e, ſeth thereby without any livery of ſeiſin. 


where a freebold That yyhereof the fine is levied 
— — any thing contained in it, as a rent, SY 


there muſt needs ,.- | 
be ivery of fen, mon, Sc. our of the land, an eſtate for years, 
which words (en Or Other eſtate in the land, Ec. May be 


pai) are patt9 granted back again to the coniſo2 by 
are feoffments of the (ame fine, And this is called a fine 


28 F. 4.22 ur graunt & render. The form whereof is, 


36 H. 8 Br. Fines E7 pro hac recognitione, Ic. the coniſee con- 
_ 1 ceſfit to the coniſor pred? tenem? cum pertinen 
Le. Reading on & ils reddidit in ead* curia baben', to the 
4 la. 514. coniſor, Ec. for none can take the firſt eſtate 
but thoſe that are named in the writ of co- 
venant. But every ſtranger may take a re. 

mainder. As A. levieth a fine to B. who ren- 

dreth it back to A. and E. his wife, &c. 

In this caſe E. hath no eſtate, for ſhe was 


not party to the wric, N 
Statutes, 


2 on 27 E. I. flat. 1. cap. I. De finibus leva- 
2 inft. 523, 523» tis, Exception againſt a fine, that the plain- 


Fs. 39. riffs or defendants, or their anceſtors, were 
always ſeiſed of the lands contained in the 
ET TD „ fine 


MA fine is improperly called a feoffment of record, but the 
| 1 in t hat i: bas the effects of a feoffment to ſome purpoſes, 
he that levied the fine was ſeiſed of the freehold at the time o 
nne levied : for ſuppoſe a tenant for years levies a fine, it is void 
and operates nothing, by reaſon of the imbecil'ity of his eſtate, 
and it may be pleaded Quod partes finis njhil habuerunt, &c. but 
if he makes a feoffment in fee, it deveſts the whole eſtate. Hunt 
v. Bourne, Hill x Ap. in B. R. M. S. Rept. Lutw. 779. S. C. 
Salk. 339. S. C. 1 Wms. 519. S. P. Smith v. Parkh. in B. R. 
Mich. 14 Geo. a. S. P. And if any of the parties to a fine wat 
ſeiſed of a freehold, that is ſaid to be ſufficient, and tha in plead- 
| Ing it is not neceſſary to ſet forth how he was ſeiſed of the free- 
hold. Bro. Fines 57, Dy. 291. a. 2Inft. 523. Lutw, 1608, 
&. S. P. by my Le. Chan. int. Baker v. Pritchard, at the ſeals 
after Trinity Term, 16 Geo, 2, n 


1.w 5 4+. 
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fine ſhall not from henceforth be admitted in 
the parries to the fine or cheir heirs, 
The fines ſhall two days in the week be 


publicly and ſolemnly read, and all pleas 


ceaſe in the mean time. 


5 H. 4. cap. 14. All writs of covenant 


and other, whereupon fines be levied, the 
dedimus poteſtatum, and all knowledges and 
notes of the ſame, before that they be drawn 
out of the common bench by the chirogra- 


phber, ſhall be inrolled in a roll to be of re- 


cord for ever. Out of the which execution 
ſhall be had, if the notes or fines ſhall be 


imbeziled, 


23 El. cap. 3. Every writ of covenant, 
or other writ whereupon any fine is levied, 
the return thereof, the dedimus poieſtatem, 
and return thereof, the concord, note, and 
foor of the fine, the proclamations and the 

ueen's filver; alſo every writ of entry in 
paſt, or other writ, whereupon any com- 


mon recovery is ſuffered, the writs of ſum- 


mons ad warramizandam, and the returns of 
all theſe writs, and every warrant of attorney, 


may at any man's requeſt be inrolled; which, 


enfolment ſhall be of as great force to all 
purpoſes in law, as the things themſelves, if 


they were extant. | 


e 8 
4 „ 


No fine, proclamation, or common reco- 10 Mod. 43, 48 


very ſhall be reverſed, by writ of error, by 
reaſon of falſe. Latine, raſure, interlining, 
miſentring of the warrant of attorney, or of 


. 10, & 11 
W. 3. c. 14. 


any proclamation, miſentring, or non return 4 An. c. 16. 


of the ſheriff, or by reaſon of any other de- 
fect of form in words, and not in matter of 


ſubſtance. 
ä Fines 


— i HE i PAP it} 464 ne a 
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Ji. Fines executev bind all perſons, i 
claim be not made within a pear, chere. 


: fore it is called a fine, quia finisfinem litibus 
7Ed. 2.37. imponebat. And in a fine upon a render, if 


Contin.Claym 7. the coniſee ſue not execution within the year, 


„ 


but after the year, by a: ſcire facias, no 
ſtranger need to lay to his claim 


Statutes, - 


Plow. 359. 24 Ed. 3. cap.18. The plea of non- chim, 


\ 


Leak. 1. of fines from henceforth to be levied, ſhall 
not be any bar, We | | 


| 3 Co. 77. b. 4 H. 7; cap. 24. Every fine after the in- 


Plowd. 370, 371. 
bes ne groſſing ſhall be proclaimed in the court the. 


ſame term and the three next, four ſeveral 


days in every term, all pleas ceafing tbe 


Hob. 332, 333. whilſt. Which proclamations ſo made, the 
Skin.95- fine ſhall conclude all privies and ſtrangers, 


Raym, Gs 
158 except women covert, perſons within twenty- 


one years of age, in priſon, out of the realm, 
1- or of non ſane memory (being no parties to 

Winch 123. the fine); ſo they or their heirs take their 
Co. 124 action, or lawful entry within five years af- 


lows. 366, 474. . : „ 
owd.366, 373. ter thoſe imperfections removed. Saving 


2 Lev. 66. 
a Vent, 247, to all perſons, and their heirs (other than 


parties) the right, claim and intereſt which 
they have at the time of the fine. So that 
they purſue it by action or lawful entry 
within five years next after the proclama- 
tions. And ſaving to all other perſons ſuch 


right, title, claim, and intereſt, as firſt ſhall 


grow, remain, or come to them after the 
proclamations, by force of any matter before 
the fine. So they take their right according 

Et: to 


2 2080 E | | 
uw 
* 


9 
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to the law within five years next after it Plowd. 266. 
grow, Sc. And thoſe that be covert baron, One who has no 
Ge. at the time when it groweth, &c. that intereſtin the | 
they or their heirs take their actions, or law- authority to fell, 
ful entry within five years after choſe imper- g. not Sound by 


. fine and non · 
fections are removed. 


claim. : 
Saving alſo to all, not parties, nor privies, 27. Fines, pi. 

the exception that none of the parties, nor 

any to their uſe, had any thing in the lands 

at the time of the fine, = 


32 H. __ 36. All fines levied _ x Leon, 76, 
any perſon of twenty-one years of age of 1 52: 
ld inlets ſame fine, to ; "Sa = r 
{elf or his anceſtors in poſſeſſion, reverſion, St n. 98, 
remainder or uſe, ſhall immediately after : 
proclamation made, be a ſufficient bar a- 3 
gainſt him and his heirs, claiming only by | | 1 
ſuch intail, and againſt all other, claiming | = 
— to his uſe, or the uſe of any heir of his | 
V. | 


1 Mar. ft. 2. cap. 7. All fines whereupon Dy. 186, 254, 
proclamations be not, or ſhall not be duly 9 
made (by reaſon of the adjournment of any Moor 220. 
term by writ) ſhall be as good as if any 2 Sbon. 59% 
term had been holden from the beginning 
to the end, and proclamations therein made 


according to the ſtatute, 


31 Eliz, cap. 2. Proclamations of fines 
ſhall be only four times, viz. once in the 
term wherein the fine is ingroſſed, and once 
every of the three terms next after.» 


LY 


284 The Fourth Book of LAW. 
Co. Lit. 46, 38, A fee covert joining with her hul⸗ 
32, 355. b. hand in a fine it bindeth her foz ever, 
Theretoꝛe here the juſtices muſt exa ⸗ 

mine her, to ſee that ſhe do it willing: 
2 „, ly. For if ſhe ſay upon her examination, 
Co. Reading aa that the huſband did impriſon her to levy 
27 255 the fine; this fine is not to be received. 4 
2 % %, rant by fine of a ſeigniozy, rent 
2 Vera. l. Charge, rent ſeck, remainder, 02 re- 
| porno: 6 verſion, is pꝛeſently good, ſave fo; 
| oh a bringing ations that run in patvate 
Tln 1g. between the tenant and him. As an ac- 
3 Lone way: tion of waſte or conſimili caſu, when the re- 
Reading verſion of tenant for life is granted by fine, 
2 Inf 1 and after tenant for life alieneth in fee, a 
args ©. writ of eſcheat or ward, when the tenant's 
7 Was. 130. ſervices are granted by fine, and after the te- 
*in. 32% nant dieth without heir, or his heir within 
H. 6. 5. age. But in theſe cafes he may enter fora 
forfeiture or eſcheat, and ſeize the ward, 
and ſhall alſo be received upon default of 
tenant for life. | 


„ POS WY - 
——— — —— 


3 


P 

Of an affize and juris utrum. 
T #95 much of real præcipes. Real 
fi feceriv te ſecurum, are an aſllze, 
and juris utrum, 02 other. 


An allze ts ſuch a real pleameerly 


An 


05 

of novel 
| againſt his diſſeiſoz, whether it be of 
land or rent, 0? the batliff of the diſſei⸗ 
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An allize of one's own only poſſef- 7.x». 43 


fion is an allze: of novel diffefſin, 


an _ ot nufance. An aflze 
ſſeſfin fs for a freeholder 


ſoz, if himſelf cannot be kound: and 
being of a rent-charge oz rent ⸗ſeck, 
all the tenants ok the land, we call 


them terretenants, muſt be naineD, and 3 Af. fl ie. 


the whole land put in view, though he 
were diſſeiſed by one tenant only. I 
the loꝛd diſtrain the tenant too often 
fo2 the rent 02 ſervices; chat is to ſay, 
ſuch as too great a diſtreſs may be taken 


for, as rent-ſervice, Se. but not for fealty, 


ſuit of court, Sc. for which there cannot 
be any too great diſtreſs. And whether it 
be the lord mediate or immediate, the te 
nant may have an amze; the reaſon is, 
for that the tenant cannot make reſcous, 


- - Statutes. © 


daunceſtor and of novel difieifin ſhall not be 


taken but in their proper county by the ju- 


ſtice of afſize3* and if they cannot be de- 


| termined there, they ſhall be determined by 


the fame juſtices in their journey: upon a 
difficulty of any points, they ſhall be reſer-- 
ved to the juſtices of the common place, 
and there determine. | 


E Mag. Chart. cap. 12, Aſſizes of mort - 


Wein. 


————3— EO AO >= 
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— 2. 488; 18. 23.8, 1. fat; de. Mer. 
e. 27 E. 3. cap. 9. Tenant by elegy, 
by ſtatute merchant, and by ſtatute fagh, | 
ſhall have an aſſize or rediſſeiſin. 


Weſtm. 1. cap. 47. The e or chief 
lord infeoffing one of parcel of land in his 


hand, the heir may preſently have an afſize 
of novel diſſeiſin againſt the gardein and 


tenant, and the gardein ſhall loſe the ward, 
and all the remnant that ws holds of te 


heir's for life. 


22 2. cap. 28. A . ſhall have. an 
aſſize for eſtovers of wood, profit to be 


taken in wood of nuts, acorns, and other 
fruits of corrodies, delivery of corn, and 
other victuals and neceſſaries, of money to 
be received yearly in a place certain, of toll, 


tronage, paſſage, pontage, pawnage, and 
ſuch "Ie, to be taken in places certain, 


Cuſtodies of woods, parks, foreſts, cha- 
ces, warrens, gates, and other bailiwicks, 
and offices in fee: and in all theſe caſes the 


writ, ſhall be 4e libero tenemento. Likewiſe 
an aſſize is given for common of turf : land, 
fiſhing, and ſuch like; commons which a 
man hath appendant to a freehold, or with- 
out a freehold by ſpecial deed, at the leaſt 
for term of his life, 


N en. 1. cap. 24. An aſſize given — 
eſcheator, 


. * 12 
Doe # % i. 2a Jan 6 
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eſcheator, ſheriff, or other bailiff of the 


king, that ſeizeth any lands by colour of 


his office without ſpecial warrant or com- 
mandment, or certain authority that be- 
longeth to his office ſo. to do, and double 
damages to be recovered. e 
.. Wehtm. 2. cap. 2 3. When tenant for years 
or in ward alieneth in fee, the remedy ſhall 
be by an aſſize, as well againſt the feoffor 
as the feoffee, during the life of either of 
them. If by the death of either of them, 
remedy fail by that writ, then the remedy 
ſhall be by a writ of entry. . 


7 Rich, 2, cap. 10. An aſſize of novel 
diſſeiſin of rent out of tenements in divers 


counties, ſhall be in the confine of the ſame 
in, v lines fo „ hnd — 


ebm. 2. cap. 25. In an aſſize, if one 


| named a diſſeiſor do perſonally alledge an 


exception, whereby the taking of the aſſiae 
may be deferred, as that another time an 


aſſize of the ſame land paſſed between the 


lame parties, or that there is a writ of 
higher nature hanging, c. and hereupon 


voucheth rolls or records to warranty, and 


at the day given him, he fail of that he 
vouched, he ſhall be adjudged a diſſeiſor, 


without taking an aſſize, render double da- 
mages, and have a year's impriſonment, If 


ſuch exception be alledged by the bailiff N 


77————————————— Ms IH 
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the abſenee of his maſter, the taking of the 
delayed; but his taſter afterwards offering 
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aſlize and judgment ſhall not thereupon be 


to prove before the ſame juſtices ſuch an 
exceptioti ſhall have a vnire fatias for the 


record, which if the juſtices: ſee might 
have been available to have barred the 


plaintiff, they ſhall award a ſcire facia: 
againſt m that recovered, whetein che 


defendant ſhall recover again his ſeifin, and 
damages, with his double damages fuſtained 
firice the firſt judgment and impriſonment 
of that party that recovered. ' In like man- 
ner, if the defendant, againſt whom an af 
— ed in his abſence, ſhew any deed, 

e, wh the jury were not, nor 
could — . —_ there was 
no mention of chem in the pleading, the 
juſtices, upon ſight of thoſe writings, ſhall 
award a ſcire facias againſt the party that 
recovered; and cauſe the ſame jurors to 


come before them: and che writings being 


true by their verdict, or by the in- 


proved 
rolment of Os: like puniſhment ſhall be 


as before. 
Wis! . e 30 0; The abe da we | 


be compelled to 800 a diſſeiſin, or no diſ- 


einn, bur may give cheir verdict ar large, 


Merion, cap. 3. A man digeiſed recover 
ing his ſeiſin by aſfiſe of novel diſſeiſin, ot 
confeſſion of the party, and having the 
ſame delivered him by the ſheriff, if he be 


again 


N 
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again diſſeiſed of the ſame tenement by the 
ſame diſſeiſor, ſhall have a writ of rediſſeiſin 


to command the ſheriff, taking with him . 


the keeper of the pleas of the crown, and 
other lawful knights in proper perſon, to 
go to the land, c. and by the firit j jurors, 
and other lawful men, to make inquiry. 
This muſt not be without ſpecial e 
ment of _— —_— 


We Fg 2, cap. 26. A is of redifſeifin | 
ſhalh lie for them qchat. have recovered: by 
default, reddition, or otherwiſe, without re- 


cats of * Higgs « and jurors. 


Anton, cap 3.5 Tbe red ilteilor ſhall be 

impriſoned. 
2 cap; 18. Aue not delivered with- 
out; ſpecial commandment of the king, and 


bei ides hull Pay a fine. - 1 
Wiltm. 2. cap. ah. He ſhall anſwer dou- 


common wr it. 


z 
E's ' & | * 


Wim. 2. cap. 8. In fine, writs of rediſ- 


n damages, and not be e by the 


ſeifin muſt be inrolled in the chancery, and 


a tranſerigt thereof .ſhall be ſent into the 
e in the end of the year, An al. F. N. B. 426, &. 


141, "_ 
13: vitae | | 1 Hawk, P. C. 
1 _ Statutes, c. 75 Ke. 


Pd 
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The form of te Mogfim. 2. cap. 24. Giveth an aſſize of 
writ of affine of nuſance againſt him to whom the tenement 
mort-daunceftor, . is | 2 

F. N. B. 409. C. is alienated after the nuſance is made. 

451, &c. | | | 

T4 El. Dy. 310. . inti 1 
ee <6. a > 1 cap. 3. The plaintiff, it he will, 
points to be in- may have a writ of nuſance in the nature of 


quired in a mort- an aſſize, determinable before the juſtices of 
aunceſtor (all * 5 : 
expreſſed in the one bench or other, or before the Juſtices 


writ) are, firſt 3 | 
whether the an- Of aſſize. 


fir were fled. nn aflt3e of his anceſto?'s poſſeſſion 
seath; 2dy, Only, called an afſize of mo2t-daun- 
mandant be his ceſtog, is fo? the nert heir upon an 
next keir; 34, abatement after the death of his fa: 
ceſtor died within ther, mother, bꝛother, ſiſter, uncle, 
very years next unt, nephew, oz niece: for of other 

anceſtors a writ of ayel, beſayel, or coſen- 


purchaſed. 

| age, and not a mort-daunceſtor, lieth, who 
00) F. x. B. 253. Was (eiſed in demeſne as of a fee (a) 
(6) f. x. B. 451, ſiniple, the dap (b) of his death, cho 
438. de were diſſeiſed the very fame day, and fo 
| died not ſeiſed at all, But upon lands given 
to one and his ſecond wife the having a ſon 

by a former) and the heirs of their two bo- 
dies, their ſon cannot have a mort-daunce- 
ſtor (after the deach of his father, overliving 
the ſecond wife) for he is not next heir, 
2 Fl. Pi. 239. but his elder brother; and therefore by the 
f. N. B. 451. D. common law he was driven to a formedon 
en deſcender, which was nothing elſe but a 

writ formed upon his caſe. So if the an- 
ceſtor were ſeiſed in tail, the remainder to 

3 his right heirs, a mort - daunceſtor lieth not; 

| for there, of the demeſne he is ſeiſed in tail, 

"nor wn Re. Statutes, 


t 
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Statutes, 


Magna Charta, cap. 12. vide ſupra. 

Marleb. cap. 16. A mort-daunceſtor gi- 
ven againſt the lord chat will not render the 
land to his ward at full age. RO | 


Weſtm. 2. cap. 4. If a woman having no 
right recover dower againſt a gardein, the 
heir at full age ſhall have a mort-daunceſtor 


againſt her. 


Glouceſt. cap. 6. All the heirs, whereof 


one is ſon or daughter, brother or ſiſter, ne- 
phew or niece, and the other in a further 
degree ſhall join in a mort-daunceſtor. 


Gloucet. cap. 3. The heir ſhall have an 
aſſize of mort-daunceftor, if tenant by cur- 
teſy alien, and leave no aſſets, = 


An allze which may be either of 
his own, oz his anceſtors poſſeſſion, 
called an aſſize ok darrein p2eſent- 
ment, is upon a diſturbance when (a) g) f. x. B. 2, 
himſelf oz his anceſto2 did laſt p2e- on N. 8. 33 


ſent; and therefore lieth for (b) tenant in 8 


years, as well as for him that hath an eſtate 3. ,. 16. 4. 
of inheritance, or for life. 1 
6 7 | Incum. 234, and 
a 1 ©, 22. 


Magn, Chart. cap. 1 3. An aſſize of dar- 
rein preſentment ſhall be always taken be- 


fore the juſtices of the common place. 
A 


f 
| 
' 
4 
= 
3 


F. N. B. ys Marth. cap. 12. and Weftm. 2. cap. 2, 
We Comp · A juris utrum is ſuch a real plea found: 
Incum. 493,494 · Ed upon the right foꝛ a parſon 02 vi⸗ 

car upon his rn $ nene 


Salute. 
14 E. 3. ok juris utrum, and 
other writs according to their caſe, given 
to parſons, vicars, and wardens of chapels, 
provoſts, wardens, and prieſts of perpetual 
chantries, for lands in frank almoign, as 
_ as to e of cm nen 


316] 75 


— « 4 5 1 * © FF ** « all 
a aibd4&. a 1 21 een 1 1 


— 


HAP. XI. 
of a writ of partition, pet” obiit, 
5 and a * Aar. An 6 15 


Ib is the nature ol an aflize, 
and juris utrum: thoſe that follow 
are either a partitione facienda, and;nuper 
 obiir (which doth lie between mo 
in blood) oz a quo jure. 


—— e A partitione facienda lieth gangs co⸗ 
Lir s. parceners to compel partition to be 


| SE. 3.Partt.z1. made, but nor between jointenants, or te- 
nis. nants in common; yet partition made there 
by aſſent between them, is very good; but 


che huſband of one of the coparceners com- 
ing 
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ing to be tenant by curteſy, ſuch a writ 
lieth for the other coparcener againſt him, 
becauſe he cometh in of the ſtate of his 
wife, but not for him againſt the other. 


 Therefoze here, fo2 equality of part , 


tion, things that otherwiſe cannot, 2 f. 6. 2. 
may be granted without deed. As 4 23 kl. f. 5, 29. 
rent, reverſion, ſeigniory, way, avowſon, 2 
compolition to preſent by turn, &c. 


Statutes. 
31 H. 8. cap. 1. Jointenants, or tenants 


in common of an eſtate of inheritance, may 
be compelled to make partition, and after- 


wards ſhall have aid to deraign the warran- 
ty paramount, and to recover for the rate 


as coparceners (after partition) ſhould. 


32 H. 8. cap, 2. Jointenants, or tenants 
in common for life or years, or where one 
or many hold for life or years with another, 26. in 
that-hath the inheritance, may be compelled notis. 1 
to make partition: ſuch partition ſhall be 
prejudicial to none but the parties, their ex- 


ecutors and aſſigns. 


„aper obiit lieth againſt one pzibp v. f. 5. 0. 


in blaod, that entreth after the deat 
of the anceſto2 that died ſeiſed in de⸗ 
meſne : and therefore being but to try the 
privity of blood, view nor voucher lieth 


not, neither is non-tenure any plea, 


U3 - Aqup 
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che B. 299 »A quo jure [feth fo2 the tenant of the 
; land, when one challengeth common, 
there to try whether in right he ought 
to have any 02 no. 


C.HAP. XII 


Of debt and detinue, where of a writ of 
annuity. 


HUS far of real aftions *. A per- 

ſonal action is that where dama⸗ 

nes are to be recovered, for at the com- 

(a) 22 H. 6. 27. mon law neither ſhall (a) any but the plain- 
(0) Br: Cots, 9 tiff recover damages, (b) nor damages lie 
2 Int, 283, but in-perſonal and mixt actions, not in real, 
17 Ce. . as dower, writs of entry, ſur diſſeiſin, ayel, 
2 Rol. Abr. 550, Coſinage, c. for in them damages are given 
by ſpecial ſtatutes, which being but once 
fuſpended, or but againſt one, fg gone 

21 E. 4. 3. ko ever, and againſt all. As if the creditor 
be made an executor to his debtor and once 

3 33. adminiſter, or take to wife one of the exe- 
Plowd. 3, 64, CUtors of his debtor, ſhe having adminiſtred 
Otero Ex. 31. before, the action of debt is gone for ever. 
[ES So if two be bound in an obligation to a 
356. 3 feme ſole, and after ſhe taketh one of the 
2 Mod. 315  obligors to huſband, the whole duty is extinct. 
2466. Erecutozs bꝛinging an action, muſt 
21 E. 4. 23. | => 0 
26 H. 7. 4. | | 
* The reader will obſerve that many of the foregoing reme- 
dies muſt neceſſariiy have become obſolete, being given as con- 
ſequences of tenures which are now taken away by the ſtatute of 
12 Car. 2. And the remedy of ejectment has been found to ſup- 


ply the deſects of real actions, wherein the party could neither 
recover any damages, or regularly bring a fecond action if he 
| | Was 


, 
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do it in all their names, as well of 7: : Me 6, 
thoſe that refuſe adminiſtration, NS 2 Mod. 65. 
of the reſt. But an ation map be 4% 733 
brought only againſt thoſe that do = +. 6. 25. 
adminiſter. | 18 


1 Sid. 242. 
Statutes. 2 n 


9 E. 3. c. 3. ſt. 1. In a writ of debt brought 
againſt divers executors, they ſhall have but 
one eſſoin before appearance, and one after 
appearance. He or they that do firſt appear 
in the court at the grand diſtreſs, ſhall aniwer 


to the plaintiff, and the plaintiff (if it paſs 


for) ſhall have judgment and execution of the 
goods of the teſtator againſt all named in the 
writ, as well as if they had all pleaded. Jn 


perſonal actions growing in reſpeit of 

a poſſeſſion in common tenants in 
common are in all reſpets as jointe- 

nants, for chey muſt join in an action of creſ- 22 H. 6. 13. 
paſs, for a treſpaſs done upon their ground: d If. 7: U 
in an action of account, againſt the bailiff of 98. 12 


a wood, and if one of them die, the ſurvivor 


ſhall have an action of the whole. So if the 85 f. 85 
tenant for life, the reverſion to two ſiſtertrs 


commit waſte, one ſiſter dieth having iſſue, 

and the tenant commit waſte again, the iſſue 

and her aunt ſhall join in an action of waſte, 

and the aunt ſole recover treble damages for 

the waſte done in her ſiſter's time. 

In perſonal præcipes, damages only 

ſhall be recovered where the thing can- 

not be had: for (a) damages ſhall not be () z E. 5. 6. 
| U4 recovered d 


was barred in the former. F. N. B. 457, 458, 505, 206. 5 Co. 
108. 6 Co. 7. 9 Co. 77, — Of the 5 between da- 


mages and coſts, v. Salk. 209. 6 Mod. 157. 
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recovered. in a writ of detinue, if the thing 


(b) Br. Detin. itſelf, may be delivered, damages (b) I. fay, 
to the value of the thing demanded: but 
damages for the detaining ſhall. 
Perſonal precipe quod reddats are 
debt and detinue. 
Debt, when any thing is Due upon 
a contra. 
b;: . Which if it be (a) money due from 
one to another in their own right, is 
4 in the debe and detiner, otherwtte in 
the detinet only. As in debt, for the rent 
(b) 50 E. 3. ibid. (b) of wheat, and hens reſerved upon a 
' leaſe for years, or of any chattel, quick or 
(c) 19H 3.3. dead, in debt (e) by or (d) againſt an exe- 
(9 10 f. 7. 5. cutor for rent, upon a leaſe of land, though 
(e) bia. tit be behind after che teſtator's deach, or (e) 
7 Rol. Abr. 692, upon a former recovery of debt or damages 
15 El. Pl. 441. againſt executors, or for arrearages found in 


M 
3 Mod: <6 an action of account brought by them, for 


48. 
1 Rol. Abr. 574. © 


| 4Mod.406. all is in the right of their teſtator. But againſt 


5 Mobb ay heir upon an obligation, Sc. of his an- 

ceſtor, it lieth in the debet and detinet, for 

the aſſets which he hath in his own right, 

(8) 47 E-'3- 33- maketh it his proper debt. So for an (g) 

abbot or prior upon an obligation of the 

predeceſſor, and though he be behind him- 

_ (b) Ibia. ſelf only, and againſt huſband (h) and wife, 

upon a recovery of debt and damages againſt 
the 1 whilſt ſhe was ſole. 


Statutes. 


ORR Chart. c. 8. The pledge del 


r CORE. od no 
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be free ſo long as che principal debtor is ſu f 
ficient, And anſwering the debt, ſhall have 
the lands and rents of the principal till they 
be ſatisfied. | EOS 


2 Ric. 2. c. 12. No warden of the fleet 
ſhall ſuffer any priſoner in execution to go 
out of priſon by mainprize, bail, baſton, 
wichout making gree to the party, unleſs by 
writ, or other commandment of the king, 
upon pain to loſe his office, and the party 
to have a writ of debt againſt him. 


23 H. 6. c. 10. Every obligation taken Cro. Jac. 286. 
by a ſheriff or his miniſters by colour r 
their office, of any perſon in their ward by zVent. 237,238. 
courſe of law, ſhall be by the name of 
their office, and upon condition that the 
priſoners appear at the day and place men- 
tioned in the writs, bills and warrants, taken 


in any other form, it ſhall be void. 


32 H. 8. c. 37. The executors or admi- Co. Lit. 162. 
niſtracors of him that hath any rent or fer 
farm in fee- tail, or for life, ſhall have an 
action of debt for the arrearages, in the te- 
ſtator's life time againſt the tenants that 
ſhould then have paid it, or may diftrain 
(and make avowry upon his matter) in the 
lands fo long as they remain in the poſſeſſion 
of the ſaid tenant, or of any claiming only 
from him. N ME 5 


1 | 0116-6 £34145 cj, "iſh 


| i 
j | 
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| 4 Co. 51, A huſband ſeiſed of any ſuch eſtate in any 
rent or fee-farm in his wife's right, ſhall (af. 
ter her death) himſelf, his executors or ad- 
miniſtrators, have the ſame remedy for ar. 
| rearages due in her lite. T2 
Co. Lit. 262. b. So of him, his executors and adminiſtra. 


lic 22% tors, that hath a rent or fee- farm during an- 
Cro. Eliz. 805. other's life, and ce gui vie die, the fame 


2 Sid. 28, 62. being unpaid. 
| Prerogative. 


20 1. dome into a ſubjeTs hands, whether 
Hob. 339, by matter of record or en fait, ſo as he is ac- 
comptant for them, His land all times 
after is chargeable fo2 the ſame, and 
ſubject to the king's ſeizure, into whoſe 
hands ſoever it come, whether by de- 

ſcent, purchaſe or otherwiſe *.. 


1 Statutes. 


. H. 8. c. 2. The land of the heirs of 
| M.. high collectors of any tax, ſudſidy or loan, 
(M. a.) 8 my * 
and of the receivers of courts, ſhall be 
chargeable therewith, as well that the heir 
hath by deſcent in fee- tail, as in fee-ſimple. 
And alſo that that is given him by the col- 
lector or receiver covenouſly, and thereupon 
the heir may have an action of debt againſt 
the executors and adminiſtrators of his ance- 
ſtor, wherein no eſſoin, protection or wager 


of law is allowable. And have execution . 
yg 27 


* Where the king's debt is prior on record, it binds the debt· 
or's land, into whoſe hands ſoever it comes after; becauſe it is 
in the nature of an original feudal charge on the land, to Which 

. which every one muſt be ſubject that claims under it. Gilb. 


Hiſtorical View of the Court of Exche. 114. 


her 
ac- 


eg 


The Fourth Book of LAW. 


the goods of the anceſtor, being in their 
hands at the time of the action brought. 


12 Eliz. c. 4. The lands, profits and he- 


reditaments of every accomptant, or of him 


that receiveth money for the queen, or her 
ſucceſſors, to be employed to the uſe of the 
ueen, ſhall be extended (in the nature of a 
tute ſtaple) for the payment of the arrear- 

: or the queen, if he do not ſatisfy with- 

in ſix months after the arrearage found, may 
ſell his land, and the party may have the ſur- 
pluſage to be delivered unto him, by him 
that received the money upon the ſale, with- 


| out further warrant; this ſale to be of any 
land, whereof it is found by inquiſition, that 


the accomptant taketh the profits; which 


1 if it be not true, the party grie- 


after traverſe of the office, and that 


found for himſelf, ſhall have his land again 


without any petition, livery or ouſter le main. 
| If any ſuch buy land with the queen's trea- 


ſure, ſince the beginning of her reign, and 
pay not the arrearages as before, the queen 


| ſhall ſeize and recain the land according to the 


rate that the party had it. This ſale ex- 
tendeth not to thoſe officers that have uſed 
to diſburſe the arrearages about their charge, 
or offices which continue, except the queen 
command preſent payment to be made, and 
then they ſhall have ſix months as before. 


This ſtatute extendeth not to the accomp- 
| fant, whoſe yearly rent, or whole receipt 
2 from 


[| 


300 
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from the beginning exceedeth not 300 l. nor 


to ſheriffs, eſcheators, bailiffs of liberties, 
Alſo the ſureties ſhall be ratable according 
to their abilities charged for the ſurpluſage 
only which remains not faiisfied by ſuch 


ſale of the lands of ſuch officers. 


9 Eliz. cap. 7. The former ſtatute of 


13 of Eliz. ſhall extend to ſales to be made 
after the death of the accomptant or debtor, 
and to an accompt made, or debt known 
within eight years after his death, 
And none ſhall be taken a debtor but 
ſuch officers and accomptanis (in this act 
mentioned) as upon their accompts finiſh- 
ed (all reaſonable petitions being allowed) 
ſhall remain debtor upon the foot of the ac- 


. compr. rus 
After one year after the accompt made 
or known (all reaſonable petitions allowed) 


the queen may by her letters patents {ell 
ſo much as ſhall ſuffice to fatisfy it, if any 
land which he had at any time ſince the 


ſecond of April 13 Eliz. or which other- | 


wiſe are to be ſold by the intent of 13 Elix. 


the overplus, if any be, ſhall be re-delivered 


without petition or fee, Every ſuch ſale 


ſhall be as good as if the party himſelf bad 
made it for money, or other valuable con- 


ſideration by bargain and ſale, deed enrol- 
led, feoffment, or recovery 'with voucher; 
and ſhall bar. the party and his heirs, and 
all claiming under him, after he ſhall bc 


debtor or perſon accountable, and all whom 


he 


th a ”\(_ — Ho” Oerry —_— E w - at ee i. 8 
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he might have barred by any recovery, and 
all whole lands are to be ſold by the intent 
of 13 Eliz, And ſhall be good againſt the 
ueen and her ſucceſſors, and all claiming 
under them for any charge or incumbrance 
to the queen or her ſucceſſors by the party. 
Provided, it ſhall not avoid any leaſe by 
| the queen in other ſort than it ſhould af 
the common law, if the queen were ſatiſ- 
fed. | 230217 4/ GJ 30 
This act and 13 Eliz. ſhall extend to un- 
der collectors of tenths and ſubſidies of the 
clergy, ſnall not impeach any aſſurance made 
before this parliament bona fide, nor any 
leaſe of twenty-one years, or three lives, 
whereupon. ſo much yearly rent ſhall be re- 
ſerved yearly payable, as hath been within 
twenty-one years before, nor cuſtomary 
eſtates made according to the cuſtom. 
And of this nature is a wait of an- 
nuity, which lieth fo2 him that hath 
an annutty (a) in tee for life, or though it (a) F. N. B. 356, 
be but for years, be (b) it money oꝛ O. (eh thia, 
ther things, as cloaths, bꝛend, &c. 
and is in the debet fo2 them (c) all:) ia. 


. that is to ſay, for any ther thing as well as 

WV for money, not in the detinet contrary 

| | to an action of. debt; detinue, when 

. any thing is withholden, which is called 914 N. B. 62. 
de calallis reddendis; if it be for writings, it F. N. R. —4 


is called de chartis reddendis. HJ. 278. L. 


CHAP. 
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"CHAP... In. 


an action of account, and an action 


F. M. B. 266, 
267, 263, &c3 


of covenant. 


52 præcipe quod faciats are an 
ation of account, and an action 
of covenant. 

An action of accompt which is fo; 
an accompt to be made: as if one be 
made a bailiff of a manor, Ec. then it is 
againſt him as bailiff; if receiver of his 
rents, debts, Sc. then as receiver; if both 
bailiff and receiver, then as bailiff and re- 
ceiver, 5 


| Statutes. 
Marleb. cap. 23. Attachment given in an 


action of accompt againſt bailiffs that with- 
draw themſelves, and have no lands nor te- 


nements to be diſtrained by. 


Weſtm. 2. c. 11. He to whom the ac- 


compt is to be made, may aſſign auditors o 


take it, who may immediately commit to 


the next gaol the accomptant (being found 
in arrearages) till he fully ſatisfy; where- 


upon the accomptant finding himſelf griev- 
ed, may bring the matter by a /cire facias 
before the barons of the Exchequer. 


Prero- 


as gun 9 


Q £ own earn ah ana 


Ol On "OE, OP" "IO 


age, without the lo2d's aſſent, and at 
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Prerogative. 


The king may have it againſt exe⸗ 5. b. 
tutoꝛs; and ſo can no other man. n 
An aſtion of covenant which is fo2 c . 
a covenant, that is to ſay, an agreement F. N. B. 340. 
by deed, t0 be holden, = 


—— 
3 


— 


— 


C HAP. XIV. 


| Of writs where the peace is not broken. 


Erſonal fi fecerit te ſecurums are of 

things done without fozce, 92 
where fo2ce is coupled with it. 

Df thole without fo2ce, ſome go not 


| fo far as bꝛeach of rhe peace, others 


do bzeak it. | p04 
Thoſe that bꝛeak not the peace, are 


thoſe that follow, 


Rationabili parte bonorum, fo the wife. r. x. n. 1g, 26, | 


| and childzen of one deceaſed to. have 


their part of the goods. ., 

Valore maritagii fu gur dein in knight 
ſervice, when the heit at full age re- _ 
fuſeth to ſatisfy him foꝛ his marriage 
and therefore there in the writ are no words F. N. B. 331, 
of the heir's intruſion into the land. 25 


Aa A wiit of foxfeiture of marriage is wis. 


to recover the double value againſt 
ſuch an heir marrying himſelf within 


all age putting out the low, 
ung Entri- 


go4 


F. N. B. 330. 
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Entruſton of __ when the heir 


of land by knight ſervice entreth, and 


putteth out the lozd, whether during his 
nonage or after his full age, if the heir both 


intrude, and deny the value of the land alſo, 


then this writ of intruſion of ward may be 


F. N. B. 327, 
. 575 459 


F. N. B. 457, 
458. 


brought for bot. 

Efectione cuſtodiæ fo; any gardein by 
knight ſervice or ſocage, Againſt a ſtran⸗ 
ger, ejecking him of ow _ 02 body 
of the heir, oꝛ both. 

uare ejecit infra terminum fo2 leſlee 
fo2 years, againſt the feoffee in kee, o; 
fo2 lie of his lefſo2; for in ſuch a caſe an 
efeFione firme lieth not againſt the feoffee or 
leſſee for life, becauſe he is not the perſon 
that doth ouſt him, but his feoffor. And 


therefore was this wric deviſed. And here 


V. 2 Mod. 293. 
2 Vern 322. 
1 Lev. 200. 

4 Mod. 403. 
6 Mod. 126. 


3BH.6,g. 
Lit. 26. b. 
83, 54» 344» 


the term tfelf ſhall be recovered, if 


it be not paſt, * in an —_— firme that 
comeih after. 


- Treſpaſs upon the caſe of things 


not agarnft the peace, as aſſumplſits 


fo2 an affumption. to be 'perfomed, 


and ſuch like; and this lieth not fs 


gainſberecuto?s. IT 
—_— and in a 1 other. aftions of of 
aſs upon the C the wit muff 


comprehenn all the matter of ſub 
ffance, and which is traverſable as clearly 


as the count, unleſs it be the Gays 49999 
& way andy or ſuch like. a 


"7 * 
. - 
"I 4 3 
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againſt the peace. 
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Of treſpaſſes upon the caſe, againſt the 
1 peace, deceit, and conſpi racy. | 
Tü other that bzake the peace, 
but not vs, Ate called trelpaſſes 


* 


* 


And of this kind ſpectally are an 


action of deceit, and conſpiracy in the 


nature of ſuch a treſpaſs. An aiton #4075 47 , 


ok deceit is upon any deceit commit⸗ gc. 


ted, where, ik it be upon a non-ſum- 
mons in a plea of land, whereby he 
loſeth the land by default o2 ſuch like 
it muſt be bꝛought during the life of 
the ſummoners; but not when all the 
ſummoners and veighors be dead. 


In a wait ok deceit the plaintiff wall 
recover all that he hath loſt. As if it 230.6. zo. 


© B. 217. E. 


be brought upon a recovery in a guare im- to 228. 
pedit, Sc. then damages; if in a forme- 
don, then the land only, but no damages, 


for he loſt none in. the formedon before. 


- Conſpiracy in the nature of a tref: 4, 260r0x6;, 

pals is upon conſpiring Dp many to c. 7. 

pgjudice a man wongfully, - As if 

men conſpire to indict one, becauſe he ar- 

reſted not a felon that paſſed by the town 

of M. and thereby they cauſe him to be 

indicted and amerced in the leet of R. - 
by X 
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F. and to be taken and impriſoned for this 
amerciament, till he be thereof acquitted in 
the feet. Or if men affirm and ſay to one 
A. that he hath right to ſuch land, and 
procurs him to ſue B. tenant of the land, 


whereby B. is compelled to ſell other of 


| his lands for defence of this. Or if men 
proture one to be-indiited for hunting in a 
park, whereby he is taken and impriſoned, 


and R See he have acquitted 
Himſelf of this creſpas. 
rr 00TORS 3150530 16.33! 
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A "In Bite 
F 24%, whereof” parco fracto, rec 

Icous, and ejectione firmæ. iy 


. . — are thoſe without koꝛce: cou- 

| -pled with *fozce is an affon of 

_ .. - _ -*treſpals; foq/a treſpaſs dane, whether 

in goods, or upon his land, And fo if it 
be of a bodily treſpaſs, as battery, &c. 

But in maim and rape it is called an ap- 

F. N. B. 543. D. peal. An ation of treſpaſs dzought 
2 2% in a court baron, whether by plaint in 
twWthe cdurt of a manor, hundred, or county 


x 


mia. 543, D, Ort, or by writ in ihe county court, muit 
not ſuppoſe it ta be done by force 

and arms; for then a ſuperſedeas lieth, 

ſhewing that a plea of treſpaſs quare vi & 

armis ſhall not be holden in a lower court 

than before che king, or other jultices P 

; Is 
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ecution, but in courts of record only 7. 


Statutes. 


Merleb. cap. 38. A writ of treſpaſs is 


given to the ſucceſſors (in religious houſes) 
for goods taken away from the predeceſſor, 


whether he commenced action in his life, 
and died without judgment, or though he 


commenced no action. | | 


And likewiſe to recover their own ſeifia 
againſt intruders in time of vacation, where: 


in damages are alſo. given, 


— 


307 
his commandment. And therefoze no 3% 5 5+ 
capias lleth there, either in proceſs or e- 


| Marltb. cap. 4. If the lord diſtain for: 


his ſervices, when none are due, yet he ſhall 
not be puniſhed by fine and ranſom, but 


* 


only be amerced. 


Weſtm. 1. cap. 20. Treſpaſſers in parks 
and ponds attainted at the ſuit of the party, 


beſides making large amends according to 


the treſpaſs and fine, at the king's pleaſure, 
thall have three years impriſonment, and 
find good ſurety not to commit the like 
treſpaſs : and if he cannot find ſurety, he 
ſhall abjure the realm. Being a fugitive, 
and having no land nor tenement, whereby 
to be juſtified, he ſhall be proclaimed from 
county to county, and if he come not 
thereupon outlawed. if none do ſue within 
a year and a day, the king ſhall have the 


ſuit. bi 
X 2 5 Kic. 
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| Of forcible en-. 5 Ric, 2. cap. 7. None ſhall make entry 
x pas into lands or tenements, but where entry is 
| given by law; and in ſuch cafe not with 
ſtrong hand, nor multitude of people, but 
in peaceable manner. | 1 
e that is convict of the contrary ſhall 
be impriſoned, and thereof ranſomed at the 
king's will, £271 | 


15 Ric. 2, cap. 2, At all times that ſuch 
forcible entries be made, and complaint 
thereof cometh to any juſtice of peace, he 
ſhalt take ſufficient power of the county, 
and go to the place, and if he find any 
that hold ſuch place forcible, after ſuch en- 
try made, they ſhall be taken and put into 
the next gaol, there to abide, convict by 
the record of the ſame juſtice, till they have 

made fine and ranſom to the king. 


8 H. 6. cap. 9. The like for them that 
make ſuch forcible entry into Jands or other 
poſſeſſions, or them hold forcibly. 

And whether the parties be preſent, or 
voided before the juſtice's coming, yet he 
ſhall inquire of the matter by the people of 
the ſame county in ſome convenient place, 
and ſhall cauſe the tenements ſo entred or 
holden to be reſeized, and reſtore the party 
(ſo put out) into full poſſeſſion. 

The party put out or diſſeiſed in this 
manner, ſhall recover treble damages againſt 
the diſſeiſor, or any feoffee coming in by 
oo Ts | 
vere, © 31 Eliz, 
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31 Elia. cap. 11. No reſtitution upon an 

indictment of forcible entry, or holding 

with force, ſhall be good, where the party 

hath been in quiet - poſſeſſion three whole 

years next before the Indictment, a his 
| eſtate not ended. | 


Merten, cap. 6. A 3 2 e or 
marrying a ward within fourteen years of 
age, ſhall be I; beſides loſs of the 
value of the I: 2 


in 3 2. cap. 35, One thit back no _ 
taking away the ward; ſhall be impriſoned 
two years, though he reſtore the child not 
married, or ſatisfy for his marriage. Not 
reſtoring him unmarried, or not be able to 
ſatisfy for his marriage, (in caſe he have 
married him) he ſhall abjure the realm, or 
have perpetual impriſonment. The form of 
the writ, both when the heir is in the ſame 
county, or carried into _ Is ode ſet 
down. 

If the defendant there come not upon 
the diſtreſs, he ſhall be outlawed. | 
| The plea ſhall proceed, though the heir 
die; if the plaintiff die before the plea de- 
termined, c. a reſummons ſhall be againſt 
his executors, or heirs (if the executors have 
no aſſets) to ſatisfy the value of the marriage. 


Dpecial actions of treſpaſs are theſe . 
De parc facto, fo; taking a Diſtreſs 
ok beaſts, and other things diſtrained for 
X 3 damage 
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damage feaſant, or fer rent and fervices be- 
Hind, not of the pound, whether com- 
mon pound, or other —_ that is a lawful 
pound ; and whether he that ſo brake the 
pound be proprietor of the beaſts or no: 
and this lieth for him that diſtrained, not 
for him whoſe the cloſe was, where one di- 
ſtraineth and putteth the beaſts by licence 
into his friend's cloſe; for it is not the 
pound of the owner of the ſoil, but of him 
that did diſtrain, and the other ſhall have 
an action of treſpaſs quare clauſum frei 
+ N. B 2% - Reſcous, fo? taking ſuch g_diffreſs 
23:23: Away befoze it be impounded. - And 
here the party muſt needs have poſſeſſion of 
the beaſts, or things ſo reſcouſed; for if he 
be diſturbed before he do attach or diſtrain 
them, a writ of 'reſcous lieth not, but an 
action upon the caſe. i | 
(s) F.N.B.zog, Ejectione firme, when (a) leſſee fo? 
(4) bis. 4, YEArS ok land is ouſted, be (b) it by 
458, 505, 506. the leſſor or a ſtranger, where the term 
ance 294. ftlelk (hall be recovered, if it be not 
das as in a quare ejecit infra terminum be- 
ore. * 1750 by 


* 


5 ©<YAE Inn 
Of apprdts that touch life. 


1 an appeal that concerketh Aike 1e 


(a) Co. bit. 123 the party's. (e) Pulvate action, proſetu⸗ 
105 l. 5. 6. fing allo (b) fo2 the crown in refpet 


* 
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of a felony, be it (d) petty treaſon, of (0438 8. - 
other felony whatſoever. But for (e) bigh (6) mn A. 8. D. 
tamf. 50. 


treaſon no appeal lie tin. 


Appeals of the death of a man ate 
given to the heir of the party ſlain, 
tor the huſband ſhall not have an of 
the death of his wife, but her Ion. So the 7 f, 
puiſne brother of the whole blood tal aye. ec. : 
* els and not the elder brother oi 
ad, the elder of 1 food. e. 


Ar > 4c} 
An; * of thi ny af 
y within the year. 


e H 
2 man u 10 


Magn, Chor. e. 33. A woman fhall haye 
none ut only of 5 death of her huſband. 


1 6. c. 24. Mang ment or appeal prod. 
in the county where he dies, though the 
poiſoning or ſtroke were 1n another. YT Ron 


3 H. 5. <1, One acquitted upon an in- 
dictment of murder, or manflaughter, or 
as acceſſary, ſhall go at large till the year 1 | 
day be paſſed, within which time no appeal . 
may be brought (if no elergy be ha 
Toe) and all advantages therein ſaved, as ir 
the 2 had not been. 
inſt the Mi roger though. the 

ce arp ar Nth Jt of th the 
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Old N. B. 12. 


7, B. 3 Tha far 
A writ of right | miMonal 


patent. 
F. N. B. 194, 


. f a * 12 i 
Fo 4 15 * 4 c Fi 4 &# 
6 
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patenu.- 
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021! inal wits. com: 
not returnable, .but determinable be: 


210. Of treſpaſs. 


ro. B. 1. K.. £028 the parties to whom they are di⸗ 
ee reed.” I : 


of a writ of 
right patent. 
F. N. B. 194. 
Of treſpaſs vi- 
contiel. 


6 E. 4. 3. 
35 H. 6. 5. 


nd are but in effef tommil⸗ 
ſionary, oꝛ mere commiſſions: of the 
firſt ſoꝛt are thoſe that give authozſty 
to a court baron, to bold plea, where 
the ſuito2s ate tie ſudges, not che ſhe- 
riff or ſteward. Thel are u Wiſf"of 
right patent, oz a joſticies. In both 
which the lame courſe is holden, as 
in thoſe that went bekoze, viz. pledges 
as before, count as in them, and the ſame 


both proceſs that is in the writs original of 


that nature. As in a writ of right patent, 
a præcipe in the nature of a grand cape, and 


petit cape. Trial by battail, or grand aſſiſe, 


Sc. in juſtice, or vicontiel, writs of debt, 


(2) F. N. B. 1. B 
(b) F. N. B. 30 
(e) 14 E. z. 
Dr. 31. 

00 Ibid. 


accompt, Sc. Summons of treſpaſs, Sc. 


attachment, but not a capias in any cafe, 


for that lieth only in a court of record. Al. 


ſo many actions of one nature may be join- 


ed in one juſticies, with ſeveral præcipes. So 
in pant, „ 
A wait of right patent is a wilt fo2 
the (a) meer right of tenements hol- 
den of a common perſon, as land, (b) 


| avowſon, or rent (c) ſervice: but not (d) rent 


charge, 


15 thoſe which are 


E ealh  \ ama CD<c io amid = andy Sn and moos 


— 
— 


5 < o©O = ane wy mn 


—. | 


ST -- ;— 
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charge, rent ſeck, or a e) common, to be WOES 
brought to the l0d's court ot that ou v. s. 15 
- mano2. But (8) if he hold no court, C4 . A. . 

02 otherwiſe (p) pteid his court to the (6) . r. 
wing fo2 that time, at the prayer either 
of the tenant or demandant, then it may 
be in the king's court with this clauſe. 
quia B. capitals” dominus nobis inde remifit I | 
curium 42 
and. this mut ſhew by what Seeg x. B. 1, 4. 
fr on — Wach he Ju Ehe gene Ola in 10. 10. 
a e ny 
198000 enero 5 Abe 118 Wore Ibis. bs = 
n blood not e third ae ene 
— — 2 — vf rhe ys elt is n e 5 
that died in demeſne not ſeize 1 
where a man 2 for life; and Jah in th he F. N. B og 
life of the leſſee, having many'cohGirs, a 
after that leſſee for. life dieth, and one of 
the copatceners entreth into all; or where 
the anceſtor is diſſeiſed and dieth, and one 
coparcener. entreth into all, there ſuch a 
it of right patent, for the: ther co- 
N or for the elder- brother, if the 
er enter into all, Is called 0 17 
br ght de rationabili parte tertæ. And old N. . 20. 
therein the grand aſſiſe nor battail ſhall nor fais. = — 
be Joined for the privity of the blood; nor 7 H. 6. 8. 
view nor voucher lieth, neither is hon- tenure N — 
any plea, for it is to try the privity' of- blood, 
as a nuper obiit that went before! * 
A woman that hath received part = 
dower ſhall have a wut de right oo 
9w?y patent fo7 the remnant; whereof | 
the is to be endowed, wherein the —— 
ings 


F. N. B. 19. G. 


and 0¹⁴ N. — 
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4. 34810354 2. Foz. A af 

as IE "Dower 15 
ardein oz himſelf e 


= the 12 his nanang of wo 


n than ſhe ought, But by this writ The ſhall 


have no new land aligned. to her in dower; 


but only there ſhall be taken from her fo 
much of the land as amaunteth above the 
third part of che land, whereof the ae 
to. be endowed. Re 

of \paſure Wy. 10 a 


Tbid, 290 to 295. Abmeadurement of 
wangen by putting in moꝛe 150 


commoner whom ano 


* Juſkicies: is a wit that veth the 
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into the dounnon than he Would, 
whether the common be appendant or ap- 


N 


purtenant, -ſg ir be to a boertain number. 


wherein all the commoners as dei 
thoſe that have not ſurcharged, as thoſe that 


| have; and 4lſo the plainciff himſelf U be 
admealured t bur ir Feth not for the lord 
againſt his tenatits ſurc „ for be may 


Aitrain the ſurplaſage for damage feſant. 
Ahd as ſome lay, may have ah aſlize,' for it 


is 4 diſtutbajite of the profit of his ſoil ; 
hor for the tenant againſt his lord ſurcharg- 


| ing, but he ſhall rn bn ct meg a e 


mn. 1 


N h 


Slatutes, 


Wim 20 ran 7. A a mt a 
writ of admeaſirement of. dower, and the 


ber alſo at tall on, if the nein follow 6 : 


it faintly. 


In writs of e e both of dower - | 
| and paſture after che great 'diſtreſs, — 


mation ſhall be made two county da 


| whereupon if the party come, the plea hall : 
proceed; if not, umenſurement hall be: 


made in his default, 
 Weſim. 2. ci 8. When the "Wa party 
after admeaſurement, another time ſurchar- 


geth, a writ to enquire, if that ſecond ſur- 


Charge ſhall go out, either judicial, if the. 


former admeaſurement were before the 5 Ju- 


ſtices, or other wiſe original out of the chan - 


$4 


| <ty; and che fhcalts; furghiaging/ the paſ - 
ture, or their value, ſhall be — to the 


| king. 
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F. x. B. 76. A. f 3. A nativa habendo fa the loꝛd that 
hath an inheritance in any villain, 
F. N. B. 277-B. but not an eſtate. for life or years, for this 
_ writ is in his nature a writ of ght 40 reco 
F. N. B. 377. o. yer the inheritance of De le, when dl 
Villain departeth away from him. And 
here if the defendant plead that he iz 
| frank, the ſheriff cannot oY 6 
Ola N. B. 23. 4. Rationabilibus diviſs;: £02 that lozd 
whoſe land oꝛ waſte hath by little and 
little been encroached upon within 
time of: memoꝛy until now, by a io 
whoſe ſeigniow- adjaineth in another 
ville againſt the lozd ſo encroaching; 
Thid. 73 & 74. but if the encroachment be at once, whether 
9 B. zoo, now or before time, there an aſſize of novel 
| diſſciſin lieth, and not this writ. | 
7. N. B. 158. E. 5, A homine replegiando, fo; one fitt 
F. N. B. 153. —— O in pꝛiſon detained where 
w Is. ſhould not 3 a8 being bailable, or claim- 
wi, ed as (a) a villain, or in (b) ward, where in 
x Mod. 423 to deed he is frank out of ward. 
431. 6. A replevin fo2 goods oz chattels 
1 % Diſfratned, which according to the nature 
x0. of the plea miniſtred by the parties, groweth 
| to be either a real or perſonal plea, as upon 


property claimed, then is it perſonal; if the - 


defendant avow the taking, for. fervices of 
rent behind, &c. then it 'becometh real, 
Se. and as ſtrong as a præcipe quod rediat, 
in as much as he is to have à return. And 
therefore he ſhall in that caſe have aid be. 
fore any plea pleaded, as in a præcipe qui 


F. N. B. 260. A. ddat. | | be both by wit 


4 110 


7. * 
. 4 


/ 
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and plaint in any court — ty well as F. N. B. 162. B. 


in the county court; and being 
though in the county court, it 


Leg 
all not 


— ff any thing touching the 


reehold come in queſtion, as if the de- 
fendant avowing for damage feſant, the 
plaintiff juſtifiech by reaſon of common of 


| ure. n 4281 
"Upon the pluries not (erved by the . n. , 6. 


ſheriff, his power is determined, and 
the parties ſhall plead in bank. 


nee,, 


Markt, c. 2 1. The ſheriff may replevin | 
beaſts not only without, but within a liberry 
alſo, if the bailiff of the liberty will not. 


Maſim. 2. c. 2. The ſheriff or bailiff ſhall 
take pledges of the plaintiff not only de pro- 
ſequendo before they make deliverance of the 
beaſts, but of returning of the beaſts, if a 
return be adjudged ; he that taketh pledge 
otherwiſe ſhall anſwer the price of the beaſts. 


Upon a return awarded to the defendant, 


the writ De returno babendo ſhall have this 
clauſe (that the ſheriff ſhall not deliver them 
without writ, wherein mention ſhall be made 
of the judgment). And thereupon the plain- 
af (if he will) may have a judicial writ to 
the ſheriff to deliver him the beaſts. 
Upon a return awarded, after which, if a 


return another time be awarded, there ſhall | 


be na more replevins; and if upon his de- 
fault the ſecond time, or otherwiſe the de- 
1 fendant 
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. Sedans ten n une nm dun 
.the d ſin} romin imeplogiable. =» 


tn 2 Ph, & Ma. c. 12. Every ſherif 

e replevin. of a ſnire (being no city) ſtall at his firf 

county day, or within two months after re- 

ceipt af his patent, —_ in the ſhire 

town four deputies at the leaſt, dwelling not 

paſt qyctve; miles one from another, which 

in his dame ſhall make replevins as the the 
8 riff might do himfelf, 

235. K. 286. F. 2 Many of the ations that went 

347-B. 356.B. Hefo2e, both £02 real things to be done, 

. E. — G. as conſuetudinibus & ſervitiis, ſecta ad mo- 

for they are x 2 lendinum, quod permitat, meſne, Dolyer 

beck; and the unde nihil habet; and alſo perſonal actions, 

—_ = 9 as annuity, debt, detinue, accompr, 

nee ee covert, treipaſs, to what ſum ſoever, 

| theres Map as well be bzought in the county 

by ju yas to be returnable in the com. 


mon place, 


. r * r y T TY 


CHAP xx 


of meer commiſſions. 


EER commifions are theſe that 
| follow: being all of them to be 
direfed to choſce perfons, ſuch as it 
ſhall pleaſe the king. 
- F.N.B.2;3t0 - Oper and terminer, to hear and de: 
Sed, termine upon ſome heinous treſpals f th 


Ce. 5. committed, A rebellious afſerbics, 1 infur 
8 dam ; lit 
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wAions, and ſach Ike. And theſe dre called 
Eren es 1 terminer. 2 7951 


- Statutes, 


2 E. 3. 0 Ir ſhall be granted only to 
juſtices of the one bench or other, or to ju- 
ſtices errants. 
| In theſe and ſuch like commiſſions . N. B. 43: to 
lie p2operly a mit of aſſociation, and 2 Hawke, P. C. 
ſi non omnes. 15, 18, Ig. 
Allocation is a wait fo2 other to be 
 Noctate into their company, as fellow 
juſtices together with them, and may be di- 
reed to the . Juſtices themſelves to admit 
them, or to the parties that ſhall be ſo aſſo- r. N. f. 24. B. 
Gate to ſignify. their aſſociation: that (a) to 65 T. x. Wings. 
the party is patent; 3 other to thejuſtices ſ (b) wia. 235.5 
b admit him is always cloſe. bo, 
| Si non omnes is @ wait foz the rett to 
mocten, although theo other come not. 
Tobe directed as well to the party to be aſ- 
ſociate as to the other juſtices. Patent (c) 000 Ibid. 432, 
the party cloſe (d) to the juſtices. | 12. — 
Ad quod damnum to enquire what () lb. 72525 
— it may be to the king 02 country, 
any other, koꝛ the king to grant 
nach 02 ſuch a thing, as a licence to alien/!bi4. 509 to 517, 
in mortmain, or to alien lands holden of the 
king in chief; or to grant liberties to any 
city or ſuch like. 
Perambulatione facienda to enquire r 
j the bounds of two ſeignioztes oz 3106. 
towns, where an encroachment by 
„tie and ſictle is ſuppoled to have 
been 


—— te 0 * * — 
NC —— — = 


— 
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22 Af, pl. 64. 


Br. Jur. 98. 


124 H. 8. 15. 
Ibid. 

Kitch. 231. 
21 H. 8. c. 3. 
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been made. And this muſt be by the 
mutual aſſent of both the loꝛds. But it 
ſuch encroachment were at once, whether 
now or heretofore, an aſſize of novel diſſei- 


ſin lieth, and not this writ. 


Y 4K a. 4 3 2 


» WF 4 » 4 Toi FW? 


Pw 
- 4 x — —_ p * r — P + 7 


„ 
GO far of wits; ft followeth to 
ſpeak of plaints and bills. Both 


being fn ſuch courts as hold plea 
without ozigtnal wait. 


A plaint is in matters that concern 
common pleas. 


A plaint of treſpaſs bꝛought in a 


court baron, whether manor, hundred, 
or county court, ſhall not pꝛoceed tf the 


freehold come in queſtion. But a ſuit 
by writ in the county court may; therefore 


in ſuch caſe upon a plaint in the county 


court, the party hath no remedy, but a writ 


of treſpaſs vicontiel, and thereby the ſherifi 


may determine the iſſue, though the free- - 


hold come in debate. But that is no re- 


medy in other court barons. 


* 
_— 7 „ . e . 1 a> 
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en 
| Of bills. 

A Bil is in pleas of the crown: 4. 


as an appeal of felony, maim, 
tape, &c. map be by bill befoze any 178 - 


one cozoner of the ſhire, as well as by 


writ original, finding firſt ſureties to 
the ſheriff, | 


One whoſe attendance is neceſlary + 3 
in any court, as the officers and attornies 272, &c. 2 
there, ſhall ſue and be ſued in fozm of pple db” 
plaint, without writ original, which is 
called a bill of privilege. But albeit the cook 
or butler of a judge, or other officer of a 
court, ſhall have their privilege, if they be 
ſued elſewhere ; yet a bill lieth not againſt 
them : bur againſt the officers and attornies 
it doth, for they are members of the court, 
and their attendance neceſſary ; and they 
ſhall be fore-judged of their office, if being 
demanded to do them, they make default. 


But an attorney in the king's bench ſhall 
not be ſued by bill, for no attorney is there 


of record, nor his preſence neceſſary: other 
wiſe it is in the common place. | 


» & CHAP. 
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CHAP. XXIII. 


Of a quo warranto. 


Prerogative. 
10H. 7. 26. TI E king hath a ſpecial means ok 
py or oY ſuſt fo2 trying of the right of 


| oh b. L. franchiſe uſurped upon * called a 
% quo warranto; AND is to be b2ought 


befoze the juſtices of oper. Therefore 


here the allowance of a franchiſe, before 
them, bindeth the king: otherwiſe it is 
uon a ſuit in common Place. 


Statutes. 


N 18 E. KG A Ratute of quo warranto. Pleas 
2 Inſt 494 to of quo warrants from henceforth ſhall be 
409. pleaded and determined in the circuits of 


the juſtices. 


18 E. 2. Stat. of quo warranto. A pub- 


lick proclamari fac ſhall be awarded to 


thoſe that claim liberties, to know by what 


warrant they claim them, wherein they ſhall | 


have a warning of forty days. The party 
that claimeth liberties being before the 
King, it ſhall not be in default before any 
Juſtices of their circuits: and being im- 
pleaded before one or two juſtices, the ſame 
Juſtice before whom he is impleaded, ſhall 
fave him harmleſs before the other. If he 


come -not at the day, the liberties ſhall be 
| taken 
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taken in the king's hands in name of a di- 
ſtreſs, and when they appear, be replevied 
upon their demand: in which replevins they 
ſhall anſwer immediately. _ | 

If their anceſtors died ſeiſed, then the 
king ſhall have a ſummons for them to ap- 

ar before the king, or his juſtices of aſ- 
ze; at which day if they come not, nor 
be eſſoigned before the king, and the king 
do tarry longer in the ſame ſhire, ſuch or- 

der ſhall be taken as in the circuits of the | 

juſtices: and if the king depart from the V. 4 & 5W. & 
fame ſhire, they ſhall be adjourned unto, rw 
ſhort days, and have reaſonable delays, ac- 
cording to the diſcretion of the juſtices, as 
it is uſed in perſonal actions. 


7 Y 


{> LI WO WY - 


CHAP, XXIV. 
Of offices for the king. \ 


HESE are the ſuits that every - 

1 one may have.--Jnquiry koꝛ the | 
king is, when matter fo2 the king is LE 
found by a jury, called an inqueſt of 
office, whether the inquiry be by officers 
themſelves, as ſheriffs, eſcheators, coroners, 

Se. wirtute Meili, or viriute brevis, or com- 
miſſions to them directed. And here the 
juſt number of twelve is not of ne- 
ceſſity requiſite, but may be ſometimes 


more or leſs, 1 
| Y: 2 An 
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2:E.3-22 An inquiry is an office oz pꝛeſent⸗ 
Gib. k view ment: an office which findeth matter 
ot che to intitle the king to ſome poſſeſſion; 
32 7 
5 Co. 52. for an office is a title for the king, but 
Co . a 
Cob. 313. finding but for a common perſon; it is but 
8 an evidence. | 
3H. 7. 3. If ſuch an office be found for heredita- 
B. Viners Abr. ments, and the king inticled by matter en 
tit. Prerogative, 8 £7 * 
(Q1z.) Fait, that is to fay, by no other record but 
16. Sommer that only, as if the office find that F. S. the 
argume , 
bankers caſe, 75, king's tenant, died ſeiſed, the party may 
_ either traverſe, to ſay F. S. was not ſeiſed, 
or confeſs and avoid it, by ſaying that him- 


ſelf was the king's tenant, and diſſeiſed by 


J. S. and ſo J. S. died ſeiſed, being in b) 


diſſeiſin, Sc. and this is called a monſtrans 
de droit. But if the office intitle the king 
hy matter of record, as that J. S. was at- 
tainted of treaſon, and ſeiſed of certain 
lands, there only a petition lieth to the 
king, becauſe this is a double matter of te. 


cord, and therefore neither can the party | 


traverſe it by denying F. S. to be ſo ſeiſed, 
nor have his monſtrans de droit, to ſhew that 
FJ. S. did diſſeiſe him, Sc. or that he in- 


feoffed F. S. upon condition, and that J. S. 


brake the condition before the attainder: 


all this is to be underſtood fo long as the 


record of the attainder continueth in bis 
. force. But the party may traverſe the at- 
4 H. 7. 7. tainder well enough, as to ſay nul tiel ai- 


tainder, i. e. that there is no ſuch attainder, 


and upon that being found for him, he ſhall 
have the land, without being driven to his 
9 petition, 


Rr mii andit 
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petition, otherwiſe not; and the reaſon is, N 
becauſe the office intitling the king by a 

matter of record, this title cannot be avoid- 

ed, but by as high a matter, and not by the 


| = or allegation of the party: upon as 
0 


gh a matter of recoꝛd to avold the 
office, as the office itſelf, a man may 
traverſe it, though the king be intitled 
by double matter of record. As being found 
by office that J. S. was attainted of treaſon 


by parliament, and his lands forfeit, and 


that he was ſeiſed of B. acre; whereby the 
king ſeizeth it. Now if another act of par- 
liament reſtore the heir to all the lands 
whereof the anceſtor was ſeiſed, and adnul 
the anceſtor's attainder, his heir ſhall have 


this by way of plea, without petition. , . 


Ik the office be fo2 perſonal goods, 4. 4 24 


the party may always have a traverſe 


0? plea any matter unto it, and ſo have 

his goods again, Unleſs the eſcheato? 

have accounted fo2 them. And that w, 
though the office find the king's title 4.7 7s; 
to be by matter of recoꝛd; as that . S. 
was attainted of felony or treaſon, or out- 

lawed in debt or treſpaſs, and was at the 

time poſſeſſed of a horſe, or of ſuch and 


ſuch goods, wherein in truth the property 


was unto a ſtranger : that ſtranger may have 


à traverſe, 


The king, upon office finding fo? 
him, if his entry be lawful, and the 
poſſeſſions to be had at the time, 18 
peſently in poſſeſſion ; as in wardſhip, 14 l. 7. 23, 25. 
of eſcheat of land found by office. But an 

Ke 2 office 
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Stanef, Prer. 54- office finding that the king's tenant hath 


ceaſed, - or his tenant for life committed 
waſte, veſteth no poſſeſſion in the king, for 
his entry is not lawful; but he is driven to 
ſue a ſcire facias, So if an office intitling 
the king to things not manual, that is to 
ſay, whereof no profit is to be taken forth- 
with, until they fall, as a rent, common, 
Sc. this veſteth no poſfeſſion till the day. 
Alſo he ſhall be anſwered ok all the 
melne pꝛofits from the time of his tt: 


tle, As upon an alienation in mortmain 
found by office, from the time of this alie- 
nation appearing of record, upon the king's 
letters patents adnulled for inſufficiency from 
the very time of the grant, 

An eſcheator here may find offices ex A 
Fin as well as virtue brevis, or commiſſionis; 
but not of outlawry of felony, or ſuch high 
matter of record, without warranty para- 
mount, and certification by writ of record, 
Thoſe virtute brevis, or commiſſionis, are re- 
turnable in the chancery, the other properly 
in the exchequer; but may alſo be returned 
into the chancery. 


| Statutes, 


36 E. 3. cap. 1 3. flat. 1. No eſcheator 


Viner's Abr. tit. ſhall take inqueſts of office, but indented 


between the 3 Jurors and him, elſe they are 
void. 

3 H. 8. cap. 22. Set virtute, Hai only to 
* an office of lands holden of the king 


25 - nn 
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8 H. 6. c. 16. Take inqueſts but of 
people impannelled by the ſheriff, and thoſe 
inqueſts muſt be returned within a month 
after the taking; pain 20 J. So of commiſ- 
ſioners. | PA 

23 H. 6. c. 17. Take inqueſt virtute bre- 


vis, but within a month after delivery of 
the writ, his fees are ſet down. 5 


1 H. B. 4. 8. Made perpetual, 3H S$- 


c. 2. Sit, unleſs he have lands, Sc. to the 
clear yearly value of 40 marks. Pain 20 J. 


Delay to take the verdict when the jury 


offer it; pain 100 J. So of commiſſioners. 


Be eſchetor in three years again after that 


year ended. 


34 E. 3. c. 13. ft, t. A traverſe given 
to the party whoſe lands are ſeiſed by office 
for alienation without licence, or nonage of 


| King's Bench to be tried; nem 


36 E. 3. c. 13. fl. 1. Upon a traverſe. 
or monſtrans de droit, the chancellor may let 


him (that tendreth it) the lands holden to 
farm, finding ſurety to do no waſte. 


farm till the inqueſt returned, nor in a 
month after, within which time the party 
grieyed may have the benefit of the former 


ſtatute. 46 33 721 
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328 


2 Inſt. 688, &c. 
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All letters patents within the month ſhall 
be void. 


18H. 6. c. 6, All letters patents made 
of lands or tenements before office found or 
returned ſhall be void. 


1 H. 8. c. 16. The party ſhall have three 
months liberty after the office * to 
tender his traverſe. 


2 E. 6. c. 8. Where an 8 


the king, he that hath intereſt for years, or 
by copy in the bond, or any rent, common, 
office, fee, or any profits of whatſoever eſtate 
out of the land, ſnall have them, though they 
be not found in the office in ſuch ſort as 
they ſhould, if no office had been at all, 


| When land is found holden of the king im- 


mediately, and that it ſhould deſcend, or 
come to an heir within age, which is, or 
ought to be in the king's ward, that heir 
within age may have a traverſe. 

The party aggrieved may have a traverſe 
immediately or after at his pleaſure, when 
one is found heir, where another indeed is 
heir, or 'when one is found heir in one coun- 
ty, and another found heir to the ſame per- 
ſon in another county, or when one untruly 
is found lunatick, ideot, or dead. - 

The party grieved may have traverſe or 
monſtrans de droit (and ſhall not be driven 
to petition) when it is untruly found that 
one attainted of treaſon, felony or premunire, 
is ſeiſed of lands, whereunto another hath 


| Juſt title of an * of freehold, And al 


though 
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though the king be intitled in ſuch lands op - 
double matter of record. 

Upon every ſuch traverſe a ſeire facias 

| ſhall go out as in traverſes or petitions be- 
fore, and the defendants therein have the 
ſame advantage that they had in a /cire fa- 
cias in a petition before. 

In every traverſe purſued by virtue of this v. Lord Som- 
act, where by the common law the party banken ge. wo 
was driven to petition, two writs of ſearch 74, 75, &c. 
ſhall be granted. After judgment upon a 
traverſe ſued by virtue of this act, if it ap- 
pear by matter of record that the king bach _ 

a former title, the ſame ſhall be ea unto 


him. 


Artic. ſuper chart. c. 19. When the ef. 
cheator or ſheriff ſeize land into the king's 
hand without cauſe, upon ouſting of the 
king's hands the party ſhall * the n 
iſſues reſtored to him. q 


20 E, Stat. de ee beatoribus. If the Aer 
by writ out of the chancery ſeize land into 
the king's hand, and after upon inquiſition 
no title is for che king to have the cuſtody z 
an ouſter le main ſhall be 1 for the 
party out of the chancery. 

Provided, that if any thing Ade unh 
may be found in the Chancery, Exchequer, 
or King's Bench for the king, a ſcire facias 
ſhall go out againſt the . Andif the 
king have right, it ſhall be anſwered of all 
the iſſues from the time oft the eſchetor's firſt: 


ſeizing of 1 Fa 
23 H. 


6 
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23 H. 6. c. 17, In a ſcire facias upon a 
traverſe againſt any patentee no protection 
6H. . . Allowable. Upon an office found virtue 
officii, whereby the king is intituled to 


one's wardſhip, the heir ſhall never 


Stamf. prer. 52. have livery, that is to ſay, the land deli⸗ 
bered out of the king's hands. But 

F. N. B. 366. Upon aà perfect office virtute brevis, 62 
cCommiſſionis, if it be a ſpecial wit o; 
commiſſion, not a general one, to en⸗ 

quire of all wards, he map. There: 

koꝛe here the heir is allowed theſe 
commiſſions following, oz waits in the 
nature ot ſuch commillions, viz. Firſt 

fo2 the finding of an office fo2 the king, 

mid. ace. then fo2 the having of the land out 
_ of. the king's hand. Thoſe fo? the 
finding of an office are, 1. A diem clauſit 


extremum, mandamus, AND devenerunt, to | 


inquire what lands holden- of the 

king, and what of other; the anceſto? 

was leiſed of the day of his death, the 

value, the day of his death, who is 

the next heir, and or what age. 
oO The diem clauſit extremum is ti be 
e ſued within the year after his death. 


5 114 


of the infant, to whom the inheritance can- 
not deſcend, if they offer ſpeedily. after diem 
claufit extremum in the chancery to render till 


the:infant*s age, as other will without fraud! 


The mandamus after the year, And 
bere it muſt further be inquired _ 
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took the profits. The devenerunt fg stamf. 52. 6 


when the aunceſto2 died in ward to the 2; e 
king. 2. A quæ plura, melius inquirendum, 2 


and datum eſt nobis intelligi, upon Defett ; E. 4. 24. 
in offices found by virtue of tuch wits 


02commiſſions, but theſe ſhall never go 
out upon an office found virtute officis. Que 


plura upon levying out any land in r. v. 5. 572. 


thoſe offices. 


Melius inquirendum upon any other 
defect in the office, as if the office were in- 
ſufficient (a) or uncertain, or the (b) land of 0 3 : 
greater value, than is found in the office; or © 2 


held by other ſervices, or the tenant ſeiſed 


of other eſtare. i | 

Datum eſt nobis intelligi, upon an of: = H. 7. 2, 
fice finding lands to be holden of- any 
other perſon, when there fs a recoꝛd 
to pꝛove that is holden of the king; but 
this writ ſhall not be upon a bare ſurmiſe. 

Thoſe koz having the land out of 
the king's hand are an rate probanda, . N. B. 576. 
any a weft of livery. ZEcate probanda 
is to enquire whether he be of full age. 

02 not, before which time he is not to have 
livery. A wit of livery is after a per- Stame prer. 52, 
keck office, (for no livery ſhall be upon an 
inſufficient office) finding a tenure in r. v. B. 526, 
Chief, whether by knight's ſervice or ſocage; 77 57% 
and whether the heir then be within age, or 
of full age; but he that holdeth of the king 42 H. 8. Br. 
by knight ſervice, but not in capite, ſhall 3 
not ſue livery. But becauſe none can enter 
upon the king, the heir (if he were within 
age) when he cometh to his full age, ſhall 
have an ouſter le main, to have all the 

2 lands 
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| 44E- 3-25 lands delivered to him at once by the 


king, which is called a livery; for if this be 


ſued, and no mention made of an avowſon, 


all ſhall be reſeiſed, and the king anſwered of 
2H. . 1. all the meſne iſſues. And a livery muſt be 
588. entire, and not by parcels. The manner 
Co. Lit. 77. a. thereof is this, when the heir in the king's 
9 * ward is of full age, he ſhall have a writ out 
of the Chancery to the keeper of the privy 


ſeal, teſtifying that he is of full age, and 


hereupon he ſhall have a privy ſeal to the 
chamberlain of the king to receive his ho- 
mage. And when he hath received his ho- 
mage, he ſhall have a writ from the cham- 
berlain to the chancellor, teſtifying that he 
hath received his homage, and thereupon he 
thall have a writ of livery. 


Statutes. 


28 E. 3. c. 4. The rents given to them 


- that ſue livery when the rent day cometh, 
how ſoon ſoever it come after the livery. 
32 H.8, c. 46. The court of wards erec- 
ted to be a court of record, officers appoint- 
ed: a maſter of wards that ſhall keep the 


ſeal, an attorney, a receivor, two auditors, 


two clerks, a meſſenger and an uſher. 


„ All wards with their lands, &c. ſhall be 


in the ordering of the court. 
>= LIM | | They 


For the conſtitution of the court of the king's wards and 
liveries, v. 4 Inſt. 288 to 203. When that court, to whoſe juriſ- 
diction the ftatutes of H. 8. aſſigned all thoſe guardianſhips which 
were matter of profit to the crown, was taken away, together 
with other effects of tenure, by 12 Car, 2. c. 24. the king's or- 
dinary prerogative in guardianſhips, as univerſal] Pater Patriæ, 
returned back to the court of Chancery where it had been mall 

5 | | nal. 
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They may fell and grant the king wards, 

or their lands, during their minority, &c. 
The fame to paſs by the king's bill aſſign- 


ed, which ſhall be a ſufficient warrant to the 


lord chancellor for the great ſeal. 


ed) make good fales of underwoods, and ap- 
point timber for neceſſary reparations of the 
ward lands, and make leaſes during their 
minority, Sc. | 


Widows and the fines for their marriage 


are in the ſurvey of this court. 


So are ideots and their lands, and the 


court may let and ſet their lands. 
The grantee of the cuſtody of wardſhip of 


any of the kings wards ſhall ſue forth his 


patent within four months next after the aſ- 
ſignment of his bill, elſe the bill and effect 
thereof to be void. 


Proceſs ſhall be made out of this court a- 


gainſt wards intruding upon their lands before 


. livery, or ouſter le main under the great ſeal. 


With many other matters concerning the 


authority of this court, and the offices thereof. 


33 H. 8. c. 22. The office of the M. of 
the livery united to the court of wards. 
A ſurveyor of the liveries added and ap- 


pointed to be the ſecond officer. 


A clerk of the liveries alſo added. 


All liveries ſuing ſhall be in. the ordering 


of this court. 
None that hath land over the clear yearly 
value of 57. (otherwiſe it is where the land 
Ds is 
ginally exerciſed, v. Cuſtumier Normand. Art. 214, 215. Craig. 
Jus Feud. lib. 2. Dieg. 20. 2 Inſt. 24. 4 Co. 126. F. N. B. 


63. 3 Chan. Caf. 136. 2 Vern Gilb. Eq. R | 
- Caf. 136. 342. Gilb. Eq. Rep. 272, &c, 
9 Mod, 139. 2 Wms. 119, 123. 3 Wms. 108, 110. 1 


io may (without the king's bill aſſign- 
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is under that value) ſhall have livery before 
inquiſition or office, by the king's writ or 
commiſſion, which ſhall not paſs out of the 
Ehancery or other court, without a warrant 
directed to them out of the court of wards 


under their hand, 
They ſhall ſet rates for liveries, and appoint 


days of payment, Cc. and their bills tor li- 


very ſhall be a ſufficient warrant to the lord 


chancellor, | 
A general livery thay be ſued where the 


yearly value of the land exceeds not 20/, 


but ſuch general livery ſhall not be without 
- warrant from this court. The patent for li- 


very may be ſued forth within three months 
next after the aſſignment of the bill by the 
king or his court. 

Two being found heirs by one and 


the ſame title, whether twinlings, that are 
males, found heir by one ſelf ſame office: or 


divers men by ſeveral offices found heirs to 


the ſame anceſtor, and by the ſame title (for 
if one office find that the king gave land to 
A. and the heirs of his body, and that B. is 


his couſin and heir, and another office find- 


eth that the gift was in general tail, and that 


four daughters are his heirs; there muſt be a 
traverſe and no inter leading, for they claim- 


ed not by one anceſtor and title) the king 


ſhall not make livery, till by enterplead- 
er the truth be dilculled at his full age 
that was found heir firft ; for if 4. of 


five years is found heir to the king's tenant, 


and after by another office B. is found his 
heir, 
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heir, and of full age, B. hath no remedy till 


| 4. come of age, and then they mult enter- 


plead. And in every enterpleading, an of- 

fice muſt be found for both. And if one be 

found heir of full age, and after another 
within age, the enterpleading ſhall not ſtay 

till the full age of the ſecond, becauſe the 

other was found heir firſt. Among copar-Stanf. Prer. mY 
ceners the king upon liver y (hail make 
partition. And that is for the king's bene- 

fir, becauſe upon that partition every one 

ſhall have ſome part of the lands in chief, 

For if any ſhould have for their portion, 

only the lands holden of other men, then 

the king ſhould loſe his prerogative in thoſe 

lands for ever, becauſe they that have them 

when they ſhall die hold no lands of the 

king in capite. And therefore in the writs 


of livery there is a proviſo, and every one 


ſhall have in her purpart, parcel of the lands 
holden in Chief, | 


HA. 
Of preſentments, or indict ments. 


A. d Preſentment is an inquiry, find v. er re. 
ing ſome_ offence againſt the 
king, which is alſo called an indit- 
ment, Therefore it is as it were the king's 
action, whereupon the party ſhall be ar- 
raigned, or put to anſwer by the king, and 
| tried 
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tried by another jury, which (in caſe of fe: 
lony or treaſon) we call the jury of life and 
death. N fs 

Every ſfrong ſuſpicion of ſuch an 

offence, though ic be in caſe of felony, 
appearing of recoꝛd hath the fozce of 
31 E. 1. Endite, AN indittment. As in an action of treſ. 
31. paſs of goods carried away, if the defendant 
plead Not guilty, and be found guilty as 2 

9 E. 4. 1b. felon; in an appeal of murder, Sc. if the 
is pep i Plaintiff after declaration be nonſuit, But 
v. Strange 1137. ſo is not the ſheriff's return; as where he 
. 3. 25. returneth upon one an eſcape of felony, &. 
JE. 3. 24. Without which the king can have 
no ſuft upon a wong Done, pꝛinci⸗ 

ally to another, but done to himſelf 


e may. | | 
Conſtables and thoſe —_— 


(b) 2 K. 4. 35. duly puniſhed; as (b) to arreſt him that 


f arreſts by pri- ; 
— er maketh an affray, and ſend him to the nex: 


by officers, vide 0401, or upon reaſonable cauſe (as if it be 


2 — — 2 — — — 
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thirdborough, borough-head, tithing-man, 
or chief pledge. 


* 


Statutes. 


1 E. 3. cap. 16. flat. 1. For the better 2Hawk.P.C.34. 
keeping and maintaining of the peace, the 


king will that in every county good men 
lawful, which be not maintainers of ill, or 
barretors in the county, ſhall be aſſigned to 
keep the peace. 7 5 


18 E. 3. cap. 2. flat, 2. Two or three of 
the beſt in reputation in the counties ſhall 
be aſſigned keepers of the peace by the 
king's commiſſion 3 and at what time need 
ſhall be, the ſame, with other wiſe and 
learned in the Jaw, ſhall be aſſigned by the 
king's commiſſion to hear and determine 
felonies and treſpaſſes done in the ſame 
counties. 


34 E. 3. cap. 1. In every county of Eng- 
land ſhall be aſſigned, for the ſafe keeping 
of the peace, a lord, and with him three or 
four of the moſt worthy men in the county, 
with ſome Jearned in the law, and they 


ſhall have power to diſtrain evil doers, rio- . | 


ters and barretors, and to purſue, arreſt, take 
and chaſtiſe them according to their treſpaſs 
and offence, and to do them to be impri- 
ſoned and duly puniſhed, according to the 
law and cuſtoms of the realm, and accord- 
ing to that to them ſhall ſeem beſt by their 
dilcretions and good adviſements; and alſo 
7 | | to 


Lambard's Eiren. 
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to inform themſelves, and to inquire of all 
thoſe that have been pillers and robbers in 
the parties beyond fea, and be now come 
again, and go wandring, and will not la- 
bour as they were wont in times paſt: and 
to take and arreft all choſe that they may 
find by indictment, or by ſuſpicion, and to 
put them in priſon, and to take of all them 
that be not of good fame (whereſoever they 
They ſhall be found) ſufficient ſurety and 
mainprize for their good abearing towards 
the king, and towards his people, and to 
puniſh the other duly, to the intent that 
the people be not by ſuch rioters troubled 
and indamaged, nor the peace blemiſhed, 
nor merchants, nor other paſſing by the 
highways of the 'realm, difturbed, nor put 
in fear by the peril which might happen to 
them 'by ſuch evil doers. And allo to hear 
and determine at the king's ſuits.all manner 
of felonies and treſpaſſes done in the ſame 
county, according to the laws and cuſtoms 


aforeſaid. | 
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2 Hawk, p. c. 35. 13 Ric. 2. cap. 7. They muſt be ſworn 
to keep and put in execution all the ſtatutes 
and ordinances touching their offices. 8 


2 H. g. cap. 4. ſtat. 1. The juſtices of 
peace muſt make their ſeſſions four times 
by the year, that is to ſay, in the firſt week 
after the feaſt of Saint Michael, in the firſt 
week after the epiphany, in the firſt week 
after the clauſe of Eaſter, and in the firſt 


weck after the tranſlation of Saint 8 8 
| the 
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the Martyr (which is the ſeventh of ul) 
and more often, if need be. And that the 
ſame juſtices hold their ſeſſions throughout 
the whale realm of Exgland in the ſame 
weeks every year from henceforth. 


2 H. 8. cap. 5. Juſtices of peace from 


henceforth to be made in the counties of 


England, ſhall be made of the moſt ſuffi- 
cient perſons dwelling in the ſame counties, 
by the advice of the chancellor and of the 
king's council, without taking other perſons 
dwelling in foreign counties, to occupy ſuch 
office, except the lords, and' the juſtices 
now named, and to be named by the king 
and his council; and except alſo the king's 
high ſtewards of the lands and ſeigniories of 
the dutehy of Lancafter, in the north and 
ſouth parts, for the time being. * 


18 E. 6. cap. 11. None ſhall be aſſigned 


juſtice of peace, if he have not lands to the 
value of 20 J. by year: this extendeth not 
to towns, corporate, boroughs, Sc. nor to 
perſons learned in the law. | 


} 


the office of a juſtice of peace by force of 
commiſſion or otherwiſe in the ſame coun- 
ty, during the time only that he exerciſeth 
the office of the ſheriffwick, 
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I Mar, cap. 8. No ſheriff ſhall exerciſe 2Hawk.P.C.z5; 


Any (a) man ſuſpeting another of (-) 9 E. 4. 26, 


a felony committed, 02 but (d) fntend- (©) wa. 
; 2 oy. 
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ed; as where one lieth in wait to rob the 


people that paſs by, and draweth his ſword 

upon one, willing him to deliver his purſe, 

c 20 f. 4. 6. Sc. map atteſt him (c) ſo as there⸗ 
upon he commit him to the gaol; as 
(0) 11 E. 4. 4. (d) common voice and fame that he did the 
fact, or being preſent where a murder was 

done, and found with a ſword drawn in his 

hand, or when a robbery was done, and 

found with ſome part of the goods, are juſt 

cauſes of ſuſpicion, So if I would arreſt 

one that hath robbed me, and J. S. ſay 1 

ſhall not; this is good cauſe ro ſuſpect 7.S. 

as acceſſary; and what is ſufficient cauſe of 

ſuſpicion, and what not, ſhall be tried by 

(3) 9E- 4. ibid. the juſtices. But (a) neither can any man 
| arreſt one for a treſpaſs, unleſs it be the 
e. conſtable; nor for a felony, except (b) him- 
76, 77, 78. ſelf ſuſpect the party (though he doth it by 
ä the commandment of one that doth ſuſpect 


him) and that the ſame felony be indeed | 


committed. 
27 H. 8.3. As if it be for robbery, the ſelf fame 
thing muſt he ſtolen; for to ſay that divers 
beeves were ſtolen, and becauſe he ſuſpected 
J. S. to have ſtolen ſix beeves, he did arreſt 


him, is not good, without alledging ex- 


preſly that thoſe ſix beeves were ſtolen. 


v. le. Pc. (Ilith indifments of treſpaſs, in 
— fozmation upon penal ſtatutes (ſuch 
as inflick a pecuntary mulſt o2 other 
penalty upon offenders) have a near 
- affinity: concerning which * 


7 
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tions, 'theſe ſtatutes following were 


Statutes, —— . 


4 H. 7. cap. 20. Where a penal ſtatute Ibid. 276. 
giveth whole or part to whoſoever will ſue, 

a covenous releaſe or recovery (except it be 

by action) tried upon the point of the vrit 

ſhall not prejudice him that will ſue Sna 

fade. | | 


31 Eliz. cap. 5, All informations and Ibid. 265 to 280. 
indictments, where the forfeiture is limited | 
to the queen only, muſt be brought within 
two years after the offence committed, 
when it is limited to the queen, and any 


other that ſhall ſue within one year, or (in 
default thereof) for the queen within two 


years, except ſtatutes of tillage. All brought 
after the time ſhall be void. Where a 
ſhorter time is limited in any penal ſtatute, 
the ſuit muſt be brought within that time. 


27 Eliz. cap. 11. Information for the 
queen upon ſtatutes of tillage, ſhall be 
brought within five years after the action 
accurred unto her. 


31 Eliz, cap. 5, Every information ex-. 


cept champerty, buying of extortions, and 


offences againſt. 


I Eliz, cap. 1. Againſt foreſtallers, Sc. 
muſt be brought into the county where the 
| Z 3 _ offence 
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offence was indeed done. But officers of 


record uſing to purſue informations by vir- 
tue of their _— may do as before. | 


31 Ek cap. 3. All ſuits for uſing un. 
lawful, or not abe lawful game, not ha- 
ving bows or arrows, uſing any art or myſ. 
tery wherein he hath been brought up, ſhall 
be ſued and proſecuted in the general quar- 

\  _ ter-ſeſſions of peace, or aſſizes of the ſame 
county, or in the leet within which the of- 
fence is committed, and nor out of the fame 
county. 


29 Eliz. cap. 5. The defendant i in an in- 
formation in the king's bench, common 
place, or exchequer, where he is bailable, 
or by leave of the court may appear by at- 
torney, may the firſt day appear by attor- 
ney of that court, without putting in bail. 


31 Elix. cap. 10. This former ſtatute, 
(29 Eliz. cap. 5.) ſhall extend only to natu- 
ral ſubjects and free denizens. 


18 Eliz. cap. 5. made perpetual, 

v. 2Hawk.P.C, 27 Eliz. cap. 10. An informer ſhall not 
279, 2 compound or agree with the party before 
| his anſwer, nor after his anſwer, but by the 
order and conſent of the court; if he delay 
his ſuit, or diſcontinue it, or be nonſuit, or 
if the matter paſs againſt him by verdict or 
judgment, then he ſhall render to the party 

his coſts and a to be aſſeſſed by the 

court. 


In 
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In which act alſo many other diſorders in 
common informers are redreſſed. 


Indickments of the death of a man zin 7. 
are to be taken befoze the co2oners. ene el co 
So is it not of any other felony ; for the roners, vide | 


| N Hawk. P. C. 
ſtatute 4 E. 1. called Officium coronatoris, ſet- c. 5 n 
teth down the office of a coroner to be ſo 
by the common law, and the whole order 


how he is to proceed in the inquiry. 
Statutes. 


Artic. ſuper chart. cap. 3. The coroner 
of the ſhire ſhall join with the king's coro- 
ner in inquiring of the death of a man 
within . houſe. . 


35 H. 8. cap. 12. The coroner of the 
king's houſe ſhall inquire alone without the 
coroner of the ſhire, by a jury of the yeo- 
men officers of the king's officers. 


— — 


HAP. XVI. 
O original proceſs. 


Hitverto of the firſf matter of the 
ſuit; it followeth to ſpeak of oꝛi⸗ 
ginal pꝛoceſs. 

Diiginal p2oceſs is that p2oceſs - 


which is till the defendant appear. 


Z 4 Oꝛiginal 
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Reg. 1.22  Myiginal pꝛoceſs is ſingle, 02 mixt: 


Flet. lib. 2. C. 44+ 


Bract. lib. 3. c. 1. Dingle, which is by the poſſeſſions On: 


ly (land 02 goods) 02 only by the perſon, 
That by the land is of two ſots, 
Firſt ſummons and grand cape in a 
præcipe quod reddat. 


The ſummons is a warning ok the 
tenant in his land, but not by bis goods, 


nor by a rent: ſervice, rent- charge, rent: ſeck, 


Pig. of Rec. 143 
Ec. | 


or a common which he hath, for there the 


land is another's, by certain ſummoners, 
13 E. 2. Judg. two at the leaſt, The ſummons upon 
DS an ation bzought againſt one as heir, 
muſt be in land that did deſcend, 
otherwiſe it is in any land. 


2 f. 6 6 Il it be to recover the freehold of 


land it ſelf, it muſt be in the ſame land, 


elſe making default, he may at the grand 

cape wage his law of non-ſummons. Bur if he 

appear it makes no matter in what land he 
F-N.B-287. be ſummoned. A grand cape is a p20- 
u tels to take the land into the king's 
hands by the view of lawful men, cal- 


led thereupon Veyors, as the other are Par- 


nors, with a ſummons of the tenant 
(a) 38 8. 6. 33. tO AN[Wer (a) as weil to his default, 


ve k. zo ag to the demandant's action, and there- 


fore it is called a grand cape. Therefore here 
the tenant is ſuffered to ſave his default, as 
to ſay, tha: he was not ſummoned according 
to the law of the land, and thereof is ready 
to do his law, or that he was in priſon, or 
diſturbed by water, &c. 
Stamf. Pre. 34. And the king ſhall have the. land to his 
own 
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own uſe, the ſheriff being accountable of 
the iſſues thereof from the default, till judg- 
ment for the demandant. 


Statutes, 


31 Eliz. c. 3, Upon a ſummons in a real 
action fourteen days before the return, a 
proclamation of 'the ſummons ſhall be on a 
Sunday immediately after divine ſervice, at 
the door of the pariſh church where the 
land lieth, and returned with the names of 
the ſummoners. And till that done, no 
grand cape ſhall go out, but an alzas & pluries 
as the caſe requireth. | 
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If the tenant be returned ſummon: . =. 6. 4 


ed, where indeed he was not, the wait 
ſhall abate. | 


Secondly, Jt is ſummons and re- 


ſummons, 'or another like ſummons fn 
a moꝛt⸗daunceſtoꝛ, juris utrum, and an 
aſliſe of darrein pzeſentment. 

By the goods, as in afliſes of novel 
diſſeiſin and nuſance, where the ozigt- 


nal pꝛoceſs is a pone per vadios & ſalvos 


plegios. A ous per vadios & ſalvos plegios 
is a pzoceſs to attach the defendant 


by certain of his (a) pꝛoper goods not (2) 35 


borrowed, or in pledge unto him, befng 


him, or leave them with the party at his plea- 
9 ſure. 


H. 6. Br. 
ment 20. 
d) 7 H. 6. 10. 


meer perſonal chattels, neither a (b) % . 
chattel real, as a ward, c. nor (c) parcel (ej ib. 
of his freehold as a clod of earth, c. Which 
he ſhall (q) fozfeft if he appear not. (e) 

And the ſheriff may take thoſe goods with 


6. 2. 
7. 9, 


= — N 
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ſure; but whether ſoever he do, the property 
is not out of the party till he make default. 
The oziginal pzocefs by the} perſon 
is a capias (which is pꝛoceſs to impꝛi- 

— per ſon him) chen an exigent or ſolemn (a) de: 
mand at five ſeveral county courts 

| immedfately following one another: 
{)32E.3 Therefore (b) no allocato comitatu lieth if a 
Lene 4. court be holden after an exigent returned, 
and fo2 not appearing, judgment to be 

out of the protection of the king and his 

laws, which we call dutlawy. The judg: 

ment whereof is to be given by the 


© 358-6.6. cozoner in the fifth county. For ( a 


Br. Exigent 24. 8 
11 H. 7,26, the common law there is no outlawry, but 


Der,. where the writ is vi & armir, as in treſpaſs, 


— 50. © conſpiracy, felony, &c. And the reaſon why 
- =, 259, 248, jt lieth there, is, becauſe they are acts found- 
6 Mod. 84, 85. ed upon the ſole tort of the defendant. And 
b. 10%. thls is in main felony and treaſon, 


C. 194. 
2 Hawk. P. C. 


ä Statutes. 


Ibia, 186, &. 1 H. g. c. 5. In every original writ of 
actions perſonals, appeals, and indictments, 


5 in which the exigent ſhall be awarded; o 
the names of the defendants in ſuch writs, 
original appeals and indictments, additions 


ſhall be made of their eſtate and degree or 
myſtery, and the towns, hamlets and places, 
and the counties whereof they were or be, 
in which they were or be converſant : other- 

wiſe all outlawries thereupon pronounc 
hal! be none. And before theſe outlawries 
| | 2 pro- 
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pronounced; the ſaid writs and indiẽtments 

ſhall be abated by the exception of the party 
omitting the ſaid additions. 15 


6 H. 6. c. 1. All exigends and outlawries 2 Hawk. P. C. 
upon inditments in the King's Bench of?“ 
felony and treaſon ſhall be void, if before 
the exigend awarded, a capias be not directed 
to the ſheriff of the county, whereof they be 
named in the indictment, having ſix weeks 
= (or larger, by the diſcretion of the ju- 

ices) before the return. 


8 H. 6. c. 10, In every indictment of Ibid. 304, 305. 
appeal of treaſon, felony, or treſpaſs, aftet 
the firft capias returned; forthwith (before 
an exigend) another capias ſhall be awarded 
to the ſheriff of the county where the in- 


dictment is fuppoſed to abide, returnable 
before the ſame juſtices, &c. containing the 


ſpace of three months (where the counties 


be holden from month to month) of four 


months (where they be holden from fix 
weeks to fix weeks); by which capias the 
ſheriff ſhall be commanded to take his 
body, if it be found in his bailiwick ; if it 
be not found, then to make proclamation 
(for his appearance) in two counties before 
the return of the writ. Any exigend or out- 


laury otherwiſe pronounced ſhall be holden 


for none. 


10 H. 6. c. 6. The like is to be obſer- bid. 30s. 
ved when any ſuch indictment or appeal 
taken 
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an 
- 424.463. & writ of idemptitate no- 
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taken before juſtices of peace, or other ha. 
ving power, ſhall be removed before the 
king in his bench, or elſewhere by certiorari 
or otherwiſe. 


6 H. 8. c. 4. Upon every exigent a writ 
to make three proclamations (returnable day 
of the return of the exigent, and the pro- 
clamations to be made, two in the full coun- 
ty court, the third at the general ſeſſions) 
ſhall go out to the ſheriff of every other 
county (viz, than that where the action is 
brought) where the defendant is named to 
be, or late to have been, if the king's 
wtit run there; otherwiſe to the county 


next adjoining to that where he is ſo named. 


Being named late of London or Middleſer, 
the writ of proclamation ſhall go out to 


every other county where he is abiding } 


time of the exigent awarded. Every out- 
lawry to the contrary ſhall be avoided by 


minis given to thoſe whoſe lands, goods, or 
chattels be ſeized by any officer, ſurmiſing 


them to be outlawed (where they be not) 


becauſe they bear ſuch names as thoſe that 
be outlawed, for default of good declaration 


of the ſurname. 


9 H. 6. c. 4. Such an idemptitate nom: 
nis given to their executors. x 


If 
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Ik the exigenc be returned not fully ur Ha. y. 
ſerved without any folly in the plain- T7 
tiff, as (a) where the defendant after de- (a) 23 F. 3. 17. 
mand at two counties rendereth himſelf in 
court, and upon mainprize found hath a ſu- 
perſedeas, and yet appeareth not at the day. | 
But otherwiſe it is upon a (b) /uperſedeas by (b) 38 E. 3. r. 
another perſon bearing the ſame name, or in 
caſe where no (c) more counties but four (e) 14 E. 3. En. 
can be holden between the delivery of the 77: 
writ to the ſheriff, and the return, for it is 
the plaintiff*s own folly in the firſt caſe to 
put no difference between their names, and 
in the ſecond to take ſo ſhort a time. 
Though it be in the (d) huſtings of Lon- (a) 17 E. 3. 43. 
don which are holden uncertainly; the 1 
plaintiff bzinging a new exigent which 
we call an exigent de novo (e) before any (e) 22 E. 3. rr. 
other county holden, but elſe not, thall 
have the benefit of the koꝛmer counties. 
And therefore it is called an exigent allocato 
comitatu, or allocato huſtingo, if it be in London, 
where their huſtings are as the county courts. 
Dutlaw2y Ddiſableth him from ſuing Li £8: 97. 
any ation.” 2 Lit. 128. 


Gro. Jac. 426. 
3 Mod. 72. 


Statutes. 


5 E. 3. c. 12, In caſe where the plain- 
tiff hath recovered damages, and he againſt 
whom the damages be recovered, is outlawed 
at the King's ſuit, no charter of pardon ſhall 
be granted, except the plaintiff be ſatisfied 
for his damages. When one is outlawed by 

I pro- 
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proceſs appearance, no 175 charter ſhall be 
granted, except be yield himſelf before the 
juſtices from whom the exigend iſſued, who 


ſhall cauſe the party to be warned to ap- 


| pear before them at a day. Whereupon if 


the plaintiff appear, they ſhall plead upon 


the firſt original, as if no outlawry had 
been. If the plaintiff appear not (and the 
warning be duly witneſſed) he that is out. 


lawed ſhall be delivered by virtue of his 


charter. 


31 Eliz. c. 3. Updn every extent in 2 
perſonal action a writ of proclamation ſhall 
go out of the ſame court to the ſheriff of 
* the county, where the defendant at the 
time of the exigend ſhall be dwelling, 
Whereupoa three proclamations ſhall .be 


made; one in open county court, another at | 
the · quarter ſeſſions, the third one month at 


the leaſt before the quinb exact at the door 
of the pariſh. church where the defendant 
ſhall-be dwelling at the time of the exigent, 
upon a Sunday immediately after divine 
ſervice, All outlawries otherwiſe ſhall be 
void. 


But before reverſing of any ſuch outlawry © 


in this reſpect, the defendant fhall put in 
bail, not only to anſwer the plaintiff in a 
new. action, but to ſatisfy the condemnation, 


if the a begin his ſuit within two 
terms. 9 | 


Prero· 


daughter, and high treaſon, 
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Prerogative. | 


By outlawy all his chattels, whe- | 
ther real as a (a) term for years (and there- (a) g H. 6. 20. 
fore there the king may ſeize the land it 
ſelf, and plow and ſow, and occupy it as 
the termor might) wardſhip, &c, or perſo- e 
nal, as one's (b) goods (the property where- (0) 30 H. 6. 20, 


ol is preſently in the King, and he may have 


a detinue againſt every man that hath a poſ- 

ſefſion of them) profits (c) of land, wherein (e) 9H. 6. 20. 
he hath a frechold or inheritance, viz, 4, 44 
Rents, Corn, manurance af his paſture (yet 2 Hale's Hiſt. P. 
in this caſe the cannot, Ac. ſeize che land it C, Tf. 128. 
ſelf, nor occupy, plow, or ſo it, or grant Show. Parl. Caf, 
it away, And if che party ſo outlawecl make ! kd. 26, 38. 
a feoffment, this faoffment is god, and che f. 495- 
king after chat ſhall have the profits. no 4: 
more). But not (d) a farpace, table fixed () 20 H. 2.3. 


upon the land with poſts, boards, doors, 
windows, and ſuch like annexed to a free- 


hold are fo2feit to the hing, not only 
thoſe in poſſaſſion, but fen tuch as he 
hath a right unta, as debis, (ig. (e) due (e) 50 AM pl, 3. 
by ſpecialty, hut not (f) by a ſimple con- (H 16 22 
tract, for the reaſan pre ful.) matters in (g) 5 AM. pl. r. 
account, (h) gpods taken away, Ac. But nor 2 E. 2 Berz; 
damages which he is to recover, as by. rea- contr. 8 
ſon of (i) treſpaſs done to his land, (k) bat- (h S0 A4 fl. f. 
tery, falſe impriſonment, or ſuch like. 3 2 90 
In caſe ok maime there muſt be ( f. . 
thee capias, two in felony, as ſtealth, de) samt. 188. 
robbery, and burglary; one duly in the 
death of a man, be it murder or man- 


Staluſes. 
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— 3 in- . Statutes. 
ment, C. V. . 
2 H k. P. . = 0 . 
c. 50 25 E. 3. " I4. The ſecond capias In 
AT. pl. 8 1. 

1 Tale Hilft. p. Cale of felony muſt be returned three weeks 


C. 261, 262. after. In caſe of felony and high trea⸗ 


2 Hales HIRE, CON, they that tarry the exigent, though 


5 206, 207. 


Carch. 442. then they render themſelves, fogkeit their 
8 11 chattels. abide ++: 
3 fl. 6 3%¶ §;XEq0lrt, is that which is to ſay by his 
nn“ goods, as fo2 want of goods he ma 
ktrleſozt to his perſon. As firſt in all 

pPpræcipe quod faciats, and other perſonal 
7. N. B. 210. O. Præcipes, and in perſonal fi fecerit te ſe- 
2 H. 4. 5. curums, not being againſt the peace, 


and likewiſe in all juſticies or vicontiel writs, 


the pꝛoceſs is a ſummons by the de: 


fendant's goods, an attachment ) 
pone per vadios, and Diſtreſs infinite: |} 


22H. 6. 6 Dꝛ if upon the ſummons a nibil be re- 
turned, chat is to ſay, that the party 
hath nothing whereby to be ſummon: 
kd, then a continual capias. 
' Diſtreſs infinite is a p2oceſs to d., 
ſtrain him continually: after, till he 
do appear by certain of his goods, 


and p2ofit of his lands, or as we uſe to 


lay, iſſues, which he loſeth ik he appear 


ä Statutes. 


Weftm. 2. c. 37. No diſtreſs ſhall be but 
by bailiffs ſworn and known. N 


main. 


ut 


2 
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Weſtm. 2. cap. 39. The plaintiff may 
aver, that the ſheriff might have returned 
greater iſſues, and thereupon. ſhall have a 
judicial writ to the juſtice of aſſize, to in- 
quire of what and how great iſſues he might 
have anſwered from the day of the purchaſe 


af the writ to the day of the return, and 


che ſheriff ſhall be charged of the ſurpluſage 
„ 

I E. 3. cap. 5. The like averment of too 
ſmall iſſues returned given againſt the bai- 


liffs of franchiſes, as well as the ſheriff. 


Upon this diffreſs muſt be returned 
in, iſſues the value of all his lands, 
from the teſfe of the wit until the 3 
day of the return, As if bis Had be 242) Pinto 
worth 12004, by the year, and a month's mon place. 
ſpace between the teſte and the return, 100/. 
iſſues muſt be returned upon him. 


And with theſe iſſues, whether in this 


| eaſe, or in any other caſe of a diſtreſs infi- 


nite, as after a venire facias to return ju- 


ors, Sc. the land is chargeable, into 


whoſe hand ſoever it come after. As if iſ- p. & stud. per 
ſues be returned upon tenant in tail, tenant “ ver a3. 
for life, or a man ſeiſed in the right of his 

wife, the land ſhall be charged after their 22 H. 6. 4. 
death; or if an abbot loſe his iſſues, and : 
after be tranſlated and made a biſhop, the 

ſucceſſor during his life ſhall be charged: 


and in this reſpect becauſe the land is char- ßig. 41. Br. 


1 


ged, the beaſts of any ſtranger coming upon 5 Nod. 418, 214, 
the ſame land, may be diſtrained for the if 


ſnes loſt, 
A 2 | In 


— —„— 
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In tuch proceſs as theſe, where an 
attachment or diftrefs ſhould go our, if the 
del da ARS be a beneficed cferk, he 
ou fr warned by hfs perſon, o; 


ff he have any tay fee elle; as 
if the ſheriff return- und? Kerken benef.- 


cat ion babens laicim feouum. Pꝛoceſs 

go out to _— nary; to make 

Wh appear by the i Jes 6 of his bene: 

| ck, which is ca llec a venire factas chericum, 

Br Eigent 72 he A capias Itech not here agatntt a peer 
. oft the realm: bor againſt a. "Eng it li- 


be outlawed. 
26 H. 8. 7. "For a man may be a Enighe that hach 


. wy reeh61d ; ſo cannot am earl of lord by 


CT K. common intendment. But if he have no- 

thing 1 in the county where he is ſued, the 

| party ſhall have an elegit fur dann in in ſach 
a county Wes = bath ents TR 

r. N. B. 160, ce. In q replevin unty court, be 

| : it by 1 577915 Pos mty court con⸗ 

veyed "away, ſo as at pom tenant's 

ſittt, they cannot be reſtozed; as if he 


©. that;,.fook'them drive them to a fortlet or 

. HEE caſtle, of out of the county, &c. whereby the 
ſheriff return upon the pl: ries, that they are 
elloined, pꝛoteſs of withernam lieth, 
which is fo2 the plalntiff to have i 
the 1 goods tilt reftitution of 


bis own 


Statutes. | 


Wim. I, cap. 17. The ſheriff or bailiff 
may take the power of his county or baili- 


wick, and beat down a caſtle or fort where 
1 ſuch 


ey SS Q. A 


er 


7 <> 
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ſuch beaſts are incloſed, if he that took 


them will not make deliverance. 
Scconviy, in treſpaſſeg upon the Of attachment, 


v. 8 P.. 


caſe, againſt the peace, and in all. 
other treſpailes, whether it be a writ of 
deceit or treſpaſs vi, or though, it be a writ 


from the king himiſelf upon a contempt or 
breach af the peace, as refuſing to come at 


che king, being ſent unto him with money 


to aid him in his war, and ſpoiling and 


waſting mens lands, goods and chattels, and 
other unlawful acts doing; and ſo every 
contempt, it is attachment: and if a 
capias in theſe caſes. go out firſt, and the 


party be taken thereby, he ſhall be diſmiſſ. 
ed, becauſe it ſhould be by pledges, dil- 


treſs infinite, and upon a nihil re⸗ 
turned, a capias, as before. 


Here fo2 contempts @ capias lieth 7 l. r. c. 
againſt peers ot the realm; as for reſ- 


cuing of one arreſted by the courſe of the 
law, &c. and that is in reſpect of their di- 
ſturbance of the law. 

In ations of treſpaſs with fo2ce, 
whether a common action or indictment of 
treſpaſs, appeal of battery, or ſuch like, af: 
ter the attachment returned nibil, ft 
is three capias's, viz, d capias, alias and 
Plurics, and ns p2oceſs gf baſawer. 


| Statutes. ; * 


. Wim, 2. cap, 11. Proceſs of aher 
den in ap action of account, 


. AA 2 . * y - 25 E. 


23 55 


2 * .: 
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25 E. 3. cap. 17. Such proceſs ſhall be 


made in a writ of debt, and detinue of chat- 
tels, and taking of beaſts by writ of capias, 


and by proceſs of exigend by the ſheriff, as 
is now uſed in a writ of account. 8 


7H. 5. cap. 1. In writs to be purchaſed 


againſt choſe that forge or make untrus char. 
ters or muniments, and them proclaim, or 


cauſe to be read, like proceſs ſhall be made 
by capras and exigend, as in writs of treſpaſs, 


19 H. 7. cap. 9. Like proceſs given in 
actions upon the caſe ſued in the king's 


bench and common place, as in actions of 


treſpaſs and debt. 
23 H. B. cap. 14. Like proceſs given in 


= every writ of annuity as in an action of debt, 


21 H. 7. 22. 


CHAP. XXVII. 
Of counts. 


-7 H US far of the beginning of a 


1 fut: the pꝛoceeding hath two 
parts, count and pleading (which two 
are but one in pleading) 02 other mean 
aks. | 

of freehold) cannot be alledged in 
count oz pleading, unleſs it — 5 


- Aconditfon (annexed to an eſtate 


ts. aa de ES oo int 


TW Wh Ur SW 
4 


er 
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deed: be it in perſonal or real actions. But d gib. 
a condition knit to a leaſe for years, or 226, &c. 2 
grant of a wardſhip, or other chattel real 
may: yet the jury upon the general iſſue (as 
nul tort, nul diſſeiſin in an aſſize) may find it 
if they will; and thereby the party ſhall 
have advantage of it. | 

Count is a larger declaration for che 7 17.77; h 
time, place, quantity of the land, and other 303. b. 335. b. 
ſuch things of the ſubſtance of the of: #7 ,. 
ninal wait $3 and therefore in a formedon 45 E. 3. 25. 
of four acres, and count but of one, all the g jr 


writ ſhall abate, for it is not purſued. In 


an appeal of murder, he cannot declare that 
the defendant traiterouſly killed him as he 
was going to ſuccour the king in his wars 
with twenty men in his company, Sc. for 
the writ ſuppoſeth no treaſon. 


_- Clatutes, 


36 E. 3. cap. 15. Declarations ſhall be 
ood enough, if they have matter of ſub- 
ance, though the terms be not apt. 
In real ations which are in the 
right (but not in meer poſſeſſory ones) the 
demandant muſt alledge the taking 
of the pzofits, we call ic eſplees, fn the 
declaration, As in pleas of land, the ta- 
king of the profits of the land, as arable, 
meadow and paſture, &c. if of a pond, 
then by taking the fiſh there, as -breams, 
c. In a writ of right of avowſon, the — 
eſplees ſhall be laid in his clerk's taking the Co. Lit. . a. 


„ 


* great 


= TOY A uid ro _——_— — 


858 


2 Mer. 10 214. Office, as of a filizary, Ec. ſeiſin ſhall be 


13 H. 8. 16. 
19 H. 6. 32. 


By. Eſplees 11. 
41 H. 6. 22. 


life, and he in the remainder in tail die, 


der 


> * fe WV. ” » 
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. | 5 1 
| 
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| great and ſmall tithes. In an aſſize bf an 


alledged by the taking of 4 d. for making 
out a capias, or ſuch like. In a quod per- 


5 


mittat, by the taking of common by the 


mouth of his beaſts. In a nativo habendo, 
eſplees ſhall be alledged in the villain, vis. 


in taxing him high and low at his pleaſure, 


in making his profit of him, -to drive his 
cattle, to carry away his dung, 'and to de 
all other kind of villain ſervice, &c. But 
in a writ of 'eſcheat, in a wric of right /ur 
diſclaimer, and ſuch like, which are founded 
upon the ſeigniory, and not upon any ſeiſin 
of the land itſelf, no eſplees ſhall be alledg- 
ed: and theſe eſplees, here they are to be 
alledged, muſt be alledged in himſelf, if 
the action be brought of his own. ſeifin in 
his anceſtor; if it be brought of his ance- 
ſtor's ſeiſin, where it cannot be brought but 
of the ſeiſin of ſome other, there it muſt 
be alledged in thoſe other; as in a formedon 
en deſcender the eſplees ſhall be alledged 
ly in the donee; in a formedon en remain- 
for an eſtate: tail, only in the particular 
tenant to prove the eſtare-rail executed; ii 


a formedon en reverter they mult be alledged = 


both in the donor and the donee, for there 


a fee-fimple is demanded; in a leaſe -fot 


life the remainder in tail, and the leſſee for 


the iſſue in tail ſhall have a formedon en d. 
feender, and make no mention of the tenant 


for life; and therefore the eſplees ſhall be 


only 


A TT 4 Goes an a ana 


The Fourth Book: of LAW. 339 


only alledged in tenant in tail: otherwiſe it 


is in the like caſe of a reverſion in tail 


nted. | | 
” Inſtead of a count, a plaint ſhall 
be made in aſlizes of novel diſſelſin, 
and in waits of dower a demand. 


9 r * 
- 


iv ——_— 2 — IL 
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Of pleading. 


PLEADING is the parties den. 


ting of the uit. = 
Every plea, as bar, replication, rejoin- 1. F. . 


der, ſur-rejoinder, c. muſt be offered The want fo | 


to be p20ved true, by ſaying in the plea, menu 
Et hoc paratus eſt verificare, which we call 2 
an averment. But no averment need to be e e, by 
in avowry, for it is in lieu of a count and Me 
declaration; and the avowant is in a manner 

actor and plaintiff, and to have a return. 


An advantage of a matter which 
cannot, be pleaded, ſhall be ſaved by 


pꝛoteſting, not acknowledging. it to 
Een ol gane 


rue, although matter pleaded paſs 2 
againſt him. As if an infant bring an ac- 48 E. 3. 10. 
tion of waſte againſt his gardein, and ap- 
pear by attorney (which none ſhould do but 
one of full age) if the gardein take his non- 


age by proteſtation, becauſe he cannot plead 


it, it ſhall ſave him from all miſchief. But 
in detinue brought by the executor of A. 


the defendant cannot take by proteſtation, 4 El. Pl 276. 
a 4 that 125. a. 126. 2. 
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that A. made not the plaintiff his executor, 


for that is the very ground of the ſuit, and 
may be denied by anſwer, and iſſue joined 
upon it. And a proteſtation is but a faving 


to the party that taketh it, from being con- 
cluded of ſome matter alledged againſt him, 


whereupon he cannot join iſſue. 


Pleas are either ol the dekendant, 


when he is firſt bꝛought in to anſwer, 


(a) 48 E. 3 1. 


(t) 1 H. 7. 25. 
F. N. B. 260, cc. 


6% 41 F. 3. 4. 


(8) 45 K. 3. 33. 
(e) 9 H. 6. 46. 
(f) Age 16. 


(8) 48 E. 3. 33. 


(uh) ms. 


(i) 14 . z. 17. 
Age 18. 


02 the mutual pleas of both. Jn a 


joint aition againſt two 02 moze; as in 


(a) an action of debt. But otherwile it is 
in a writ of (b) conſpiracy againſt two, for 


they are ſeveral wrongs; Ohe of them ap- 
caring ſhall not anſwer ; but muſt 


ave idem dies till the other come in to 


* 


anſwer, oz (c) the ſuit be finiſhed a⸗ 
gainſt him. As by death or ouilawry in a 
perſonal action, debt, account, or ſuch like, 

An action by oz againſt an infant as 
heir, as (d) a formedon en deſcender brought 
by him, or a writ of (e) error againſt him, 
where his anceſtor recovered ; but (f) not 
where he cometh in of his own wrong, ſhall 


E. p20ceen till his full age, unleſs it 
e apparent that by pzoceeding he can- 


not be pꝛejudiced. As in (g) a formedon 
en deſcender by an infant, if the tenant plead 
a warranty with aſſets againſt him, the pa- 
rol ſnall demur; for if he traverſe the aſ- 
ſets, he ſhould acknowledge the deed of 
warranty. But (b) if the tenant plead a reco- 
very in avoidance of the eſtate-tail, the pa- 
rol ſhall not demur ; for there the court ſhall 
plead for him. But (i) it ſhall not demur 


in 


——- 1 head kts ds... A "—_— 
-- 
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though the tenant ple 
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in a writ of entry ſur deſſeiſin by an infant, Co. Lit. 36. 
l a matter en fait, $9934 

as 2 feoffment with warranty by the anceſ- 1 Rol. Abr. 237, 


tor of the infant; for there the infant _ 38. 


chimeth of his own Leere And if an Lev. 163, 197, 
infant and his anceftor be jointenants in 2 Cha. Caf. x64. 
fee, and the infant ſurviveth; in a præcipe 3 ; 
quod reddat againſt the infant, he ſhall not 421. 5 | 
have his age. | | 


Statutes. 


IVeſm. 2. cap. 40. The huſband's heir 


called to warranty by the älienee by a cui in 


vita ſhall not have his age. 


Gloceſt. c. 2. An infant holden out of: Ind. 23 
his heritage after the death of his father, 
couſin, grandfather, great grandfather, in an 
action thereupon ſhall not have his age. 


Meſim. 1. cap. 46. In a writ of entry by mid. 257. 
the heir of the diſſeiſee, the ſuic ſhall not 
ſtay for his nonage; no more ſhall it for the 
nonage of the heir of the diſſeiſor, if the diſ- 
ſeiſee bring his aſſize, and before the aſſiae 
paſs the diſſeiſor die. The like incorpora- 
tions where the lands go by ſucceſſion. But 
in a wit of dower an infant heir ſhell ,, «. 6. 3 
not have his age, (a) nor the heir of the (2) 44 E. J. 42. 
vouchee, in a quod ei deforceat upon a rec 
very in a writ of dower, for it is in the 


ture of the firſt writ. i 


C H A * 
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E 
: Of pleas to the juriſdiftion and perfan, 
PHE defendant's firſt pleas ate 


4 Dilatoyy, 02 to the ation, 1 

1 — which are befoze any plea 

. 1 l 

12H, 7, 3. When an action is bzought againſt i 
many, they muſt join in the plea if b 

they plead theſe dilatozies, for in a pre. 0 

cipr quod reddat, one cannot demand the 

view, and the other pray in aid, nor one fi 

pray in aid of one man, and the other of di 

2 man. ˖ * an 

ne ato2p pleas ate exceptions, o; ( 
o fozxeſgn advantage. | bu 
Exceptions are ſuch dilatozies 

graunded upon the matter itſelf of Le, 

the ſute. And are in diſhability oꝛ a- th 
Braden. , batement. Thoſe in diſhability are to th 
the juris diction oꝛ perſon. Both which ter 
muſt be befoze the count made. 
To the jurisdiffion, when it is al- Va 
ledged that the court ought not ta 1 


. E. 4 To the perſon, when it is aledged | 
Le. 1. 28. haſt the plaintiff ought not to be an Ml it 

: 832,835, 75 {wered, as if he be outlawed, excommuni- ab 
ou cared, &c. In which latter caſe the (uit F 
Gall be put without day only till be MEI ſar 

be abſolved, W e 4.1; 460-9 il 

By a e Anne, cap. 16. no dilatory plea ſhall be received with- As 


CHAP. 
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CH AF, XX 
Of pleas in abatement. 


+ HOSE fn abatement are fo2 any 5 Mex. 28. 
fault in the firſt matter of the „„ 
ſuit, foꝛ which cauſe the defendant 
may have oyer of any thing tendered 
by the plaintiff, and not being parcel 
of the recoꝛd, as of the writ, condition, &c. 

Pleas in abatement are to the count 


fi ſt, and then to the wait, for after plea- 


ding to the (a) count or to the (b) plaint in (a) 30 E. 3. 20. 
an . Ze, a man may plead unto 0 writ, but Wen 
(c) not to the count after plea, to the writ, () Ibid. 34, 
but (d) to the matter of the count he may. Cos Lit 303. 
and among pleas to the wiit, ex-© 24*: 547 
ceptions. that ariſe upon the view of zk. ;. 5. 
the wit are to be pleaded befoze thoſe 
that are kazeign, or dehors the writ, as non- 
tenure, ſeveral tenancy, S. 
Pleas to the coumt are for inſufficiency, 
variance from the writ, Sc. | 


Pleas to the writ are for default of form, * An. c. 16. 
; N 5 + To 


falſe 7 


By waging of law of non fummons 22 #. 5. 4% 


in a præcipe quod reddat, the wait hall | 


abate. ._; +... „ open 4 
In aflizes of novel diffeiſin and ny; dns 0 


lance, in, appeals of. felony and juris F. M. B. 0% 4% 


aum the detendant may ba ve many er. 

pleas, two, three, or mere in abatement. f. x. B. 173 w. 

As that there is no ſuch town, hamlet, or fx p. C. e. 
| place 23. 


— — <A 
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| © hae ms by the name, - Ge. and if that 


be not found, then that no tenant of the 
freehold is named i in the writ, c. So in an 


be of ſeveral natures (that is to ſay) one tri- 
able by record, the other by the country; as 
that the appeal was purchaſed hanging ano- 
ther, and alſo that there is no ſuch town, nor 
hamlet, nor place known out of the town 
and hamlet as C. whence the defendant is 
ſuppoſed; or all of one nature triable by 
| the country, as that his name is William, 
232 E. 4.38, Where he is named in the appeal John, and 
alſo that there is no ſuch town, c. or that 
the party whom he is ſuppoſed by the ap- 
peal to kill, was dead ſuch a day, which 
was two years before the appeal commenced, 
Or that the plaintiff is a baſtard, or being a 
woman which bringeth an appeal of the 
death of her huſband, that they were never 


| hm wag in lawful matrimony. 
The wit abating fo? ome cauſe 
that cannot be imputed to the plain⸗ 


92 * E. 3. kiff 's folly; as for (a) falſe Latin, non (> 
& ii. ſummons of the ſheriff (c) jointenancy, and 
5 1 uh ſuch like; but not for non 6 d) tendre, or ( 


H. 6. 3. naming one an eſquire when he is a bit 
8 5 1 74- C. Himſelf bꝛinging another with a ” 
Sve. Jac. %. in the ſame court againſt the (a 
Lau. 297- Party, we call it a writ purclſaſed by = 


_ nys accounts, ſhall have all advantages 
60%. 45. of the fo2mer, for he ſhall recover (f) coſts 


ne. for the firſt ſuit ; the (g) defendant being 
2 Execute 


appeal of felony, whether the fame matters 


SS 8528 
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executor, ſhall be charged with the aſſets 


which he had day of the firſt writ,” (a) () 46 E. 3. 24. 
Being tenant day of the firſt writ, he ſhall 

not plead non-tenure, being (h) ſole tenant (b) 41 E. 3. 4 
then, he ſhall not plead jointenancy, being | 

(c) jointenant then, he ſhall not plead ſe- (e) 43 E. 3. 16. 
veral tenancy, But no writ by journeys ac- -” 


counts lieth by or againſt any other than 


the ſelf ſame parties, and in the ſame court 1 85 
that the former was; for (d) if the plaintiff (4) 4 E. 6. zn. 
in a ſeveral action die, his executors cannot — 


| have an action by journeys accounts. And 


le) if two coparceners bring a formedon, and (e) 7 H. 6. 16, 
one dieth, the other as heir to her father ** 
may have a writ of all by journeys accounts; 

but as heir to her ſiſter of her part ſhe can- | 
not, So if (f) the tenant in the precipe (t) 14 f. 4. 
die upon a writ of dower brought, or ſuch 7 H. 5: 34. 
like, no writ lieth by journeys accompts. 0) 
But (g) upon the death of one of the joint- (e) Ibis, 23, 
tenants in a precipe quod reddat, where the 1 50 
other hath all by ſurvivor it doth, Laſtly, | 
if an aſſize of freſh force be abated in the 
franchiſe, a new aſſtze by journeys accounts 
cannot be in the Guild-hall before the ju - 


ſices of aſſiae. "75 40G 


CHAP, 
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CHAP. XXX. 


Fond oyer of the ait o "ev Ke. 
| 8 e anda. rayer, voucher, gor mfh. 
ment, enterpleager to the writ, and 


| londhugry, 


Sat, Wetw. I QREIGN, adhautages are Wan 
From nen J.  tpfthout, exception ta any thing, 
granted, but 4s in all ations oper of the wait, &c, 
whew it in.0b» Ugh ng actions, view, aid paper aud 


ceſfary, &c. ſhew- 
eth that it did lie 


in boſe ales Clem is in real actians of the t 

the mon law. ; 

And thi view : bem nde 02 of the land whe —＋4 

E begneaypies TONIC), W n it. is da neceſſary, as 

2 — without viem the n cant 

to the Sit; for well anſwer, | 

r 

to the — (un iin '& ; Statutes. 

that the plaintiff | | 5 

1 — ror 77 n. 2. C. 48. From henceforth view 

5mm 7 ſhall. oot be granted, but in caſe. where the 

have view after, VIEW is neceſſary, as if one loſe land by de- 

. 58. = fault, and he chat loſeth, movech a writ to 

&c, tit. new. demand the fame land. 4 in caſe where 
one by an exception dilatory abateth a writ 
after the view, as by non-tenure or mi 

naming of the town, or ſuch like, if he 

purchaſe another writ in this caſe, and in 
the caſe before mentioned, from henceforth 
the view ſhall not be granted if he had view 
in the firlt writs. In a writ of dower, where 


the demand is of the land that the huſband 
| alienated 
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ihenared to the tenant. or his anceſtors 
where the tenant ought not to he ignorant 
what land the huſband did alien unto him, ' | > 
or his anceſtors ; though the huſband died 
not ſeiſed, yet from henceforth view- ſhall 
not be granted. In a writ of entry alſo that 
is abaced, becauſe the demandant miſnamed 
the entry; if he: purchaſe another writ of 
entry, if the tenant had view in the. firſt 
writ, he ſhall not have it in the ſecond. 

In all writs alſo where lands be demanded 
by reaſon of a leaſe made by the deman- 
dant or his anceſtor, as that which he leaſed 
to him, being within age, not whole of 
mind, being in priſon, and ſuch like, view 
ſhall not be granted hereafter; but if the 
demiſe was made to his anceſtor, the view | 


* 


hall not lie as it hath done beformee. 


Stat. de viſu terre & efſoyne de ſervitio 1 
domini regis. View ſhall not be granted in a" 
a writ of ward, in a vrit of cuſtoms ang = 
ſervices, in a writ of advowſon of a: church 
(but not in caſe where there be more 
churches than one in a town, and all of one 
aint) in a writ of dower, and in a writ of 
nuper obiit. | | | 


79 Þ «4 25 r 5 
Aid prayer ts fog tenant fo2 life, ton , bine. 
R requeſt him that hath the inheritance, Kl. 6. ag. 
4 to help him plead. And therefore here 2 | 


I the tenant himſelf remaineth always party, 
W and is never out of court; and this aid 
p Prayer is for the feebleneſs of his pou 

59421 0 
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bee. „ Oo muſt an incumbent, the patron 
: dee 


and oꝛdinary. Elſe no recovery againſt 
him bindeth the ſucceſſor or them. And 
that is in reſpect of their intereſt to the 
church, the patron to preſent, and to have 
an indicavit of the tithes; the ordinary to 
admit and to preſent by laps. But upon aid 
prayer it doth, though they make default, 
and confeſs the action. 


Statutes. 


Heſtm. 2. c. 3. He that is in the rever- 
ſion ſhall be received in default of the tenant 
for life. If judgment be given by reddition, 
or default, he in the reverſion ſhall have a 
writ of entry after the death of the termor; 

ſo m the heir where the tenant was tenant 
in tail. 


20 E. 1. De defenſſone juris. He in the 
reverſion deſiring to be received before judg- 
ment, ſhall find ſurety ſas the court ſhall 
allow) to anſwer the value of the iſſues of 
the tenants from the day of the receipt, til 
judgment, if it paſs for the demandant. 


5 


13 Ric. 15 cap. 17. The like receipt 


mall be for him in the reverſion upon the 
faint pleading of ſuch a tenant, and he 
ſhall plead in chief without delay. And the 


judges by diſcretion ſhall give days af 


grace between the demandant and him 
. "that is received, without giving the com- 
9 SEE mon 
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mon day in a plea of land, unleſs it be by 
the demandant's aſſent. Surety of the iſſue 
ſhall | be found (as before 20 E. 1.) as well 
where the receipt is counterpleaded, as where 


+ > 


it is granted. 


 Checeſt.. cap. 11. Tenant for years ſhall 
be received before judgment rendred, to ſay 
that the action was by covin. ae 


Weſftm. 2. cap. 3. Receipt is given to the 


wife in her huſband, if he loſe her land by 


default, and the tenant that recovered againſt 


her buſband muſt maintain his own right. 


Uouchet is the calling of one that 25% 9.737 
could warrant. in to anſwer the ac⸗ F. . B. e,. 


31 E. 3. Joind. 
& Aid 10. 


tion. Therefore upon the vouchee's entring $1245 457- 


> F 2 | Pig. of Rec. 143, 
into warranty the tenant is out of court. &. 


And notwithſtanding a. recovery in a war- 
rantia chartæ, yet if he be afterwards im- 


pleaded in an action where voucher lieth, 


he muſt vouch him againſt whom the reco- 
very \ 


that recovery. 


Statutes. 


Nein. 1. cap. 39. In mort danceſtor, 
nuper obiit, intruſion, or other ſuch like 
writs, in which; land is demanded, which 


ſhould. defend, covert, remain, or eſcheat, 


after the death of any anceſtor, or other- 
wiſe, if the tenant vouch, it is a good coun- 
— 


pas, elſe he ſhall, haye, no benefit of 


——— — — — '* av — —— — — 


j—y—hV“P ! —ü ——— — — 
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to ſay that the tenant or his anceſtor 
was the firſt that entred after the death of 
him of whoſe ſeiſin he demands, unleſs the 
voucher be ready, ' who if he vouch over, 
the demandant ſhall have his counterplea. 
Alſo in a writ of entry in the de 1 
none ſhall vouch out of the line; al 
urits of right or of poſſeſſion (as before) 
that is a good counterplea, that the voucher 
nor his anceſtor had never ſeiſin of the land, 
or any thing in the ſervices by the hand of 
the tenant or his anceſtors, from the time 
of rhe ſeiſin whereof the defendant declares, 
till che writ purchaſed ; fo that he might a 
feoffment make, unleſs the vouchee be pre- 
ſent, who if he vouch over, the demandant 
ſhall have his counterplea: bur warranty of 
charters. hes in theſe caſes. SS 


20 E. 1. Stat. 4 docat. nn This 
| counterplea of voucher that the vouchee nor 
his anceſtors had never any thing, ſo as he 
could a feoffinent make with warranty, ſhall 
be received, although the vouchee be ready 


to enter into warranty. 


Pig. Rec. 169. 


A* 


* 3. cap. 18. If the tenant vouch a 
dead man, the demandant may aver he is 
dead, or there is none ſuch. 


Weſtm. 2. cap. 6: If the A coun- 
ead the warranty, and it be found 
gainſt him, he ſhalf loſe the land. TUhere 


the vouchee loſing the tenant ſhall —_ 


HE 4 . | . a) 4 E. 2. 2% 
ceſs is ſomons ad warrantizaudum. (or a) if f 29 


kaͤntp: therefore it is ſub periculo of the 5 


WO S — WY Ye %V 
5 22 * 
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cover in value againſt him ＋ — 
ditaments that be had at the time ot 
the voucher t and therefore a voucher is 
in lieu of an action, where the original pro- 


one be vouched within age, a ſomons all Ba- Seq. ſub, &c. 3. 
Kuda ian fitſe;” and being awarded of cl u. 5. 153 
full age, then a ſhmidns ad warraniizandum; 

if he be awarded within age, the parol ſhali 

demur) and a grand cape ad valenliam. If 

the lummons ad warrantizandum, of ha- nid, 
bendum viſurn, alias und pluries, be not gi 
ſerved, then a ſequatur ſub ſuo periculo 

is to go foꝛth; and ik the tenant can⸗ 

not get that ſerved, he lofeth his war⸗ 


tenant, And if uport vouching of an heir the 13 E. 3. Judgm . 
ſequatur fab ſus prricuib be returned »ihil in 
the land by deſcent, but that he was ſum- 
moned in land that he had purchaſed, the 
tenant loſeth his warranty, for the ſatnnions 
muſt be in lands deſcended. But if the ſe- Ar. 7-23. Br. 
quatut fb ſuo perichlo, or the cape ad valen- 46, Me 
tam be retarged ſerved, there the tenant” 
* * ve 2 the deren 5 

But it errhanges the Heredfta: „ 5 , 
ments ate Fable topin the vety me 
,, {lhe nnhs ts 00 5 
tom the dent of tdeſt ande 8 

je Death or their anceſtoz, 80 
as the wife's do wer whom he taketh before 
any youcher, by reaſon. of ſuch an (a) ex- (e) Park. 61. 5. 
change, or whom a (b) coparcener in gavel (b) 1bia, ; 
kind matrieth at any time, ſhall be defeated - 
upon a recovery in value, or pro rata, for ſo 
55 b 2 | is 
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is. the recovery in value called in the caſe of 


P Prerogative. 


«:.7.9. Che king ſhall not be vouched, but 
Gre, Car. 96,97- pꝛaped in aid ok, which in that caſe 


77; — hath the foxce of a voucher. As if the 


1 Rol. Abr. 148, Iz; . f 
. king by his letters patents give lands to one 


the king. by this word (dedi), the patentee ſhall have 


9H. 6. 4. aid of him, becauſe by the fame word he 


might vouch a common perſon. And when 


one prayeth in aid of the king in lieu of a 


voucher, the ſpecial cauſe mult. be entred, 
elſe he ſhall neyer have in value by peti- 
Sao ok coparceners. 
2E.3-4 And if two parceners make partition, 
0. Lit. 144. . RET $655 e 
x Rol. Abr. 161, One alienateth part of her purparty, the other 
Kc. tit. Aid. is impleaded, and prayeth in aid of her co- 
parcener, and they loſe: in this caſe. ſhe 


ſhall recover according to the rate of the 
moiety which ſhe loſt, whether the other 


alienated before aid prayer, or after. 
F. N. B. 31, Sc. In ant aſſize of novel diſſeiſin and 
Pie Ke. 143, nuſance, voucher lieth not, unleſs the 


&cC. vouchee be pꝛeſent in court, and will 


2 Rol. Abr. 738, 


&c. tit. Voucher. by and by enter into warranty. W 
Pe that is impleaded in any ation, 
wherein he may vouch and doth not, 
| ſhall never have the benefit of a war 
„ß ẽ᷑ 0 RR. oo ci ih 
A Rake Abr. 732, . Advantages in certain perſonal ac: 
Header. tions are garnifſhment and interplead⸗ 


er: garnichment fs upon a wait of de- 
5 tinue, 
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tinue, when being alledged by the 
defendant to have been upon a ball⸗ 
ment by the plaintiff and another, oz 
fo2 another upon condition; as that 24 E. 4. 2. 
if J. S. do ſuch a thing the goods ſhall be 2 
delivered to him (for though the plaintiff 
ſole delivered the goods, and J. S. were a 
ſtranger, yet J. S. is to have advantage of 
the condition, and may have a writ of deti- 
nue) if not, then re- delivered to the plain- 
tiff, that other ſhall be bzought in to 
ſhew, whether by reaſon of that bail: 
ment, which the defendant fo alledgeth; 
both for the (a) place, (b) condition, (c) and (a) 21 H. 6. 35, 
matter of the bailment, viz. who bailed it, 8 3 

| . 1 (c) 20 E 4. 13. 
Sc. from which the garniſhee cannot vary, 40 F. 3. 27. 
howſoever it agree or diſagree with the plain- * * 
tiff's declaration, Himſelf oꝛ the plaintiſf 
ought to have them; for garniſhment is 
but to know whether the condition, Cc. al- 
ledged by the defendant were performed or 
not: and if they were delivered upon other 
condition than the defendant alledged, the 
garniſhee is at no miſchief but the defen- 
dant; for the garniſhee may recover them 


by a writ of detinue, and the defendant by 


his falſe plea maketh himſelf chargeable both *. 
to the plaintiff and to the garniſhee. But | 


if the defendant affirm not any certain bail- _ 


ment for place, condition, matter, &c. as 


if the plaintiff declare of a bailment upon 21 H. 6. 25, 


- 


certain conditions, c. and ſhew which, 

and that he hath performed them, and the | 

defendant pray garniſhment generally; there 
„„ > ©” the 
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the 2 27 may vary from the bail ment 
alledged by the plaintiff, for the defendant 
hath nor A rmed the fame. 


ne oats Inn eat 
a 25 · q a nue, ar 
LIEN 630) 2 quare (c) impedit, L gainf the ſame 


9 2 . 6-68. perlon in the 5 unty, and fo; 
(8) 8.6. * the lame {ping, though 9 they vary in 
1 6. 25. time and place of delivery (for the place is 


not 3 being all in one county) io as 
they vary not in the ſubſtance of their de- 
elaration; as for to declare of a cheſt ſeal- 
ed, without alledging any deed in certain, 
and the other to alledge a feed in certain: 
(f) 8 H. 6. ibid. the pi (f) all ſhall interplead together, as much 
23 Hl. 6. id. to ſay, the reſt ſhall anſwer him that 
- 3 bꝛought the firſt wit, and therefore ſhall 
be. tit, Enter- have the ſame day given them, if the writs 
* be returnable at ſeveral d 8. And the tea. 
ſon of interpleading in detinue is, becauſe 
otherwiſe if one recover againſt the defen- 
dant, yet the other's action, is not abated, 
but continueth ſtill: other wiſe it is in a nal 
act. un. as in a formeday precipe * readai. 


| Prerogative. 


The king may appoint any place 
be thinketh good to be a ſafeguard fo) 
ul offenders flying thither, that they 


all not be moleſted oz compelled ta 


(a) 1H. 7. 25: Humer, whether one fly thither tor (a) trea- 
ko) Stamf. 111. ſon, (b) murder, theft, or other crime; " 


Rartall had Go. which be hopld loſs life or member: and 
EY, therefore 


a AS _ . 


— 22 ot amy ms oy 


ft 


þ 
p 
| 
— 
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therefore this king. effect by the king's 

grant only (for touching the king's prero- 

gative ſo nigh, it cannot (d) be by preſerip- () 2H. 7. 26. - 

tion) and _ an immunity to one that 

offendeth the king and his crown, is a (e) Aber" po 
338, 467. 

temporal matter pertaining to the temporal , 2 Hawk P. E. 


coertion and juriſdiction, and need no con- $2; 335» 336- - 


ſecration: but yet when it is conſecrate by e. — 75 


hereb ſance 
the pope's unholy ceremonies, it abi atk 


the name of ſanctuary. _ — 
allowed in any 


caſe, 


Statutes. 
Taking of ſanctuary away. 


26 H. 8. cap. 17. In high treaſon, 

28 H. 8. cap. 7. In petty treaſon. 

27 H. 8. cap. 4. and 28 H. 8. cap. 15. In 
treaſons, felonies, robberies, and confedera- 
cies in or upon the fea, ar other haven, ri- 
ver, creek, or place where the admiral hath 
or pretenderh zuriſdiction. 


32 H. 8. cap. 4. In wilful m rape, 
robbery in or near the highway, or in any 
houſe, putting any perſon within in os of 
his life, felonies, burning af houſes or barns 
with corn, robberies 51 churches, chapels, 
or hallowed places, and all procurers and 
abettors, and all offences where ſanctuary 
lieth not by the law, or is taken vag by 
ay former ſtatute. 1 phnln 


32 H 8. cap. 12. In reaſon, miſpriſion 
of treaſon, manſlaughter within any of the 
Bb 4 places 


376 


and abetting, | 
1 & 2 Ph. & Mar. cap. 4. From theſe = 
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places or houſes of the king, or his heirs, 
or where the king in perſon is abiding. So 


in ſtealing, or in feloniouſly carrying away 
any plate, jewel, or other goods of the 
king, or his ſucceſſors, above 12 d. value. 


32 H. 8. cap. I. made perpetual. 32 H.8. 
cap. 3. 1 E. 6. cap. 12. In murder, or poi- 


foning of malice prepenſed, breaking of any 


houſe by day or night, any perſon being in 
it, and put in fear thereby, robbing in or 
nigh the highway, felonious ſtealing of 
horſes, geldings or mares, or ſtealing goods 


out of any church or chapel: but in all 


other caſes of felony it ſhall be granted. 


2 E. 6. cap. 3 3. In felonious ſtealing of 


one's horſe, gelding or mare, 


1 Mar. cap. 6. In counterfeiting coin, 
that is not the coin of the realm, or cur- 
rent in the realm, the queen's ſign manual, 
privy ſignet or privy ſeal and all procuring 


that call themſelves Ægyptians. 


27 H. 8. cap. 19. All in ſanctuary for 


murder or felony, out of the houſe wear a 
badge in length and breadth ten inches; 
they ſhall wear no weapon but cheir meat 
knives, and that at meal only: both theſe 
upon pain of Joſs of the privilege. 


T hey 
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They ſhall not be out of their lodging 


before ſun riſing, nor after ſun ſet upon 
in of impriſonment, two days in that 


ſanctuary for the firſt time he is ſo taken, 
the ſecond time ſix days impriſonment, the 


third time loſs of his privilege, upon ſub- 
ſtantial and indifferent proofs before the 


lord chancellor. And it is felony for an) 


fanftyary perſon that ſhall of prepenſed 
malice make reſcues, or reſiſt any officer in 
impriſoning the privileged - perſons as be- 
fore. Contracts under 40s. treſpaſs and co- 
yenant between the privileged perſons, and 


other inhabitants in the ſanctuary, ſhall be 


determined before the governor. 


32 H. 8. c. 12. All ſanctuaries adnulled 


other then churches and church yards, and 


certain places named in that act, and in 
33 H. 8. c. 15, which are appointed places 


of tuition, for term of life to the offenders 


in capital offences. The privileged perſons 

ſhall every day be called by name, and ma- 

Eing default three ſeveral days without law- 

ful cauſe, forfeit the privilege : committing 

4 offence puniſhable by degth is forfeiture 
4 | 
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CHAP. XXXIL 
Of pleas in bar. 3 
THUS far of vilato pleas. 
1 Pleas to the afffon are thoſe 
that go to the body of the matter. 


48.6.3 And are pleas in bar oz confeſſions, 


©s: Lit. 125% Pleas in bar are thoſe which are to 
742.50: u. Dar the plaintiff of his action where 
x Vent. 249. the Defendant muſt make defence, as 
—— 24 £0 ſay, defendit vim & injuriam quando, 
x Show. 146, Blit this defence wall not be 
2 M24. 6: Dower, aſſtze of novel difſefſin, per quæ 
5 Nod. 103. ſervicia, AND attaint. 

The tenant may PEN Aa warrant 
in bar of him that ſhould warrant 


Co. Lit, 265. he b!ing the aftfion, As if there be 


grandfather, father and fon, the grandfather 
is diſſeiſed, the father releaſeth to the dif. 
ſeiſor with warranty, and dieth after the 
grandfather dieth; now if the ſon bring an 
action to recover the land, he ſhall be barred 
by the warranty made by his father; and this 
is called a rebutter. e | 


Statutes. 


Co. Lit. 365, Gloceſt. c. 3. The heir ſhall not be bar- 
32% 379.9 red of his mother's inheritance by the war 
35 ranty of the father, being tenant by curteſy, 

or alienating without fine in the mother's 


life time except he leave aſſeis. 
And 


"DU rege gr g Ke 
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And though the tenant of the land 


#8 0 ger to the warranty, as a diſ- 


or ane that cometh in by a recovery, 


may plead that he hath a third per- 


ſon's effate, and (a) rebut, but not (5) 42 E. 19. 
vouch by a warranty made unto te 
rlon. But in (b) waits of Dower (5) K. 4. 52. 
ancefto7's warranty is no bar. L. Ce. ? 
A warranty made by the diſſeiſoz v 
at the time of the Difſet fn; we call it co, Lit. 366, 367, 
a warranty commencing by diſſeiſing; as 
the feoffment with warranty of a father, or 
other anceſtor, leflee for years or at will, of 
the demiſe of his ſan; or of gardein in 
knight · ſervice or ſocage, or where one which 
hath not right entereth into the land, and 
eſently maketh a feoffment with warranty, 
reth not his heir, 0 for then his ac - (e) 50 E. 3. 12. 
tion and right ſhould be loft for ever. But 
by ſuch a warranty the heir may be vauch- 
ed, for that is in the nature of a covenant 


( 


againſt him as heir to his anceſtor, So that 


if he have other land deſcended to him from 
the ſame anceſtor, it is reaſon that he war- 
rant that which he may do, ſaving to him 
15 50 that he may have by reaſon of the 
eiſin. | 
In an aſſize of novel diſſeiſin and 
treſpaſs the nefendant pleading a title 
in bar muſt give colour of title to the 
latntiff, for if either it be no title, as ei- 
ther in treſpaſs to plead (d) it is his freehold) (a) 22 H. 6. 50. 
or (e) the frechold of J. S. and that he en- (e) 2 E. 4.3. 
ied by his commandment, or (f) when one (f) 15 H. 7. 10. 
3-3 pPrayeth 


380 


(a) 21 E. 4. 
(b) 32 H. 6. 1. 
21 E. 4&5, 
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prayeth in aid of J. S. or of the king, or 
rege inconſulto, though he intitle himſelf by 
a leaſe at will, Sc. colour needs not. Other. 
wiſe it is (a) if he intitle another to a leaſe 
for years, and juſtify by his commandment. 


So (b) if a matter that deltroyeth the plain- 
tiff's title, as a releaſe in an aflize, in a treſ- 
paſs of goods, a ſale by a ſtranger in market 
overt, and that the plaintiff took them out 
of his poſſeſſion, and he re-took them, there 
colour needs nit. 

No more it doth where he pleadeth to 


the writ, and not in bar, though the plea in- 


38 H. 6. 7. 


: J. S. and enfeoffed the plaintiff, c. 


deed go in bar. As in treſpaſs of goods, 
that F. S. was poſſeſſed and made Alice ö. 
and F. D. his executors and died. Alice ö. 
took the plaintiff to huſband, and was covert 
day of the treſpaſs, and after died. So ſhould 
the writ de brought by J. D. who is yet in 
full life, not named in the writ, judgment 
of the writ, Sc. . LEE 
And in giving colour theſe things mult 
be obſerved, cs 
1. It muſt be to the plaintiff, not to a 
ſtranger, nor to the defendant. 


Not to a ſtranger, as in treſpaſs, that 4. 


was ſeiſed and him enfeoffed, and J. S. 
claiming by colour of a deed of feoffment 
from A. where nothing in truth paſſed, c. 
entered and enfeoffed the plaintiff, This is 
no good colour, for in a ſtranger matters 
en fait muſt always be alledged, as to fay, 


that F. S. enfeoffed 4. who enfeoffed the 


plaintiff; or that A. entred and diſſeiſed 


Neither 
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Neither and the plaingif give colour to 19 H. 6. 31. 


the defendant, as where the defendant Boy 
fay 


deth his freehold ; now if the plainti 

that before the defendant any thing had, A. 
was: ſeiſed and enfeoffed the plaintiff, and 
that D. claiming by colour of a deed of feoff- 


ment from A. where nothing paſſed, Egc. 
entred, upon whom he re-entered,. is not 
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ood. | | EL . 2 | 
. It muſt be of ſuch a poſſeſſion where - 32 H. 6. 6, 


by be may maintain his action. 
As in an aſſize the defendant muſt give 


the plainciff a colour of the plaintiff's own 


poſſeſſion, and not of the poſſeſſion of his 
anceſtor, as to ſay that the plaintiff claiming 


by colour of a deed of feoffment made un- 


to himſelf where nothing paſſed, Ac. is 
good. But not to ſay that the plaintiff 
caiming by colour of a deed of feoffment 


made to his anceſtor where nothing paſſed, 


Sc. for of ſuch a poſſeſſion in his anceſtor 
he cannot have an aſſize. 45 


4 


3. The colour muſt be a matter doubt- 19 H. 6. 21. 


ful in law, or otherwiſe difficult .to the lay 


10 Co. 88, 90. 


Cro. Jac. 122. 


people, elſe it is not ſufferable, but he ſhall Gro. Elis. 76. 


orced ta take the general iſſue, as in an Luta 1343. 
allize to ſay, nul tort, Sc. or in action of Pe. Plac. 77, 


treſpaſs, not guilty. - As if I bring an aſſize 
againſt you, and you ſay that you let the 


lame land to one for term of life, and after 


granted the reverſion to me, and the. tenant 


for term of life died, and that I claiming the 
reverſion by force of the faid grant, where 
the tenant did never atturn, entered, c. 
This eſpecial matter is ſufferable, oy 

; that 


tenant ſaith, that he Hitmfelf let the land to 
che plaintiff; for term of his life, and then 
the phaintff did ſurrender: for the lay- peo- 
ple know not that a fartender may paſs by 
word. The ſame law it is where the tenant 


ſaith, chat rhe father of the plaintiff let un- 


to him for term of another man's life, and 
after releaſed unto him; and the plaintiff 
ſuppoſing that 'his father died-ſeiſed of the 
reverlibff ouſted him after the death of bit 
for whoſe life, Ec. becauſe the läy- people 


underſtand not how this'releafe doth inure, 


whethet by way of e 390" feoffment, 
confirmation, or extinguiſhment. The ſame: 


law it is if the tenatit fay that the father of 


the plaintiff enfeoffed him, and afterwards 


ſuffered him to occupy ar will, and he ſup- 


_ poſing, &c. The ſame law it is to fay, that 
the plaintiff claiming as baſtard and eldeſt 
ſon entered, becauſe the lay- people think 
that the eldeſt ſon, though he be à baſtard, 


may inherit, The fame law it is to fiy, that 
ch_a one was ſeiſed, and infeoffed the te. 


nant, and the plaintiff elaiming by a deed of 
feoffment made before, where nothing paſ. 
ſet, Ez. becauſe the lay-people think it 
a good feoffment, though it be made with- 


out livery, But where the ſpecial matter is 
not à matter in law, or difficule, there the 


tenant or defendatit muſt take the . 
52 | 1 Cs: 4 4 Sar , 


4 
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iſſue, as if the tenant ſay, that he was 
_ until he was by the plaintiff diſſeiſed, 

r he re. entered, this plea is not 
nere becauſe all men know that the 
tenant in this caſe is no diſſeiſor; or other- 
oh if he key, chat the plaintiff claims as 

ounger for. becapſe chere every man know- 

that the you et ſon carmot inherit be- 

te the elder. The ſame law it is if he 
ay that he Leaſed to the father of the plain- 

for term of life or years, or for term of 

another mars life, and the plaintiff ſup- 
poſing that he had died ſeiſed of an eſtate 
in fee- fimple, entered, Fc. becauſe in theſe 
caſes the lay People do well ungerſtand that 
be is no diſſeiffor; and therefore in theſe, 
and in all other like, the tenant Ghall take 
the general ie. | : : 


5 teal ations £01 the mer er right k. 4.9. 


15 i E of a a dige fit 5 ENG i, 
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LUIS e Protegatiute; 2. |; 
The tenant cannot tender half a 
mark againſt the hing. 

Co. Lit. 294.b. The heir 02 executoꝛzs in an aftfon 
A F. s Mought againft them, where they are 
. by. ds. Chargeable, pleading a matter in their 
+5, dun knowledge (a) which goeth in 


7 


bn, perpetual bar; as for the heir to, plead 


. 
- 


| — — © TOR, that nothing deſcended to him from the 
x Rol. Abr. 930. anceſtor; the executor to plead a releaſe or 
$Co. 1344 acquitance made unto himſelf, or that he 

Cro 1 675. was never executor, nor never adminiſtred 
Fel 21% as exectitor, ſhall be charged as in their 
3 Saond, 3x2, D2OPer Duty, if it pals againſt them, 
| =2Saund. 214 Otherwiſe it is if the executor plead mi/nomer, 
6 Hol. 8. or another executor alive not named in the 


2 E. 8 or riens inter mains (for that is no perpetual 
— kei is con- bar, for à fire Facias lieth if they come to 
| emned bya have lands after) or a releaſe, or acquittance 


b if eial Fre $9424 | ov Pa... -0 4 7 b 0 [2 tak - * 
noe of kis goods, it. Other wiſe it is alſo, if either the heir or 
&c, Adr. hen Execntot, be condemned by a nibil dicit, ot 


Salk. 354. P P3540 +34 £5 ; is „ 3 F 
7 Mod. 40 to 44. of the moiety of all his lands; as well pur- 


— 5 . chaſed, as by deſcent; as in a formedon en 


| ®Inawrit of right the tender of the half mark was for the 
miſe or iſſue on the time of the ſeiſin, but the king may alledge 
that he or his progenitor was ſeiſed without ſhewing any time, 
quia nullum tempus occurrit regi. | 
ranty 


| fance: moe varceffor, juris veru 
tau 
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_ 740 aſſets, and the demandant ſaid 
deſcent, and it is found that he hath 
1 8 me ſhall be barred of all thac 
detnandeth by Ky writ (of ho ſmall va- 
he that be A del th) beoatſs the 


Fs te be edict is Io. 


In alles ok — virfeiſin ty mi 

ments and ag k keło 

dekendant nd e 1 4 
„and over ft bar, oz take * 


in 


general iſſue Alo. As in a mort dan- 
ceſtor; (a) that he hath nothing but in right () 4e F. 3. ag. 


bf dis wife; er (d) J. . holderh parte of (6) 2 B. 4. 64, 
and.! in demand, not named in che writ; C. Lit 2 
nd if tat be food aghinſt him, then that 
15 abated, In an aſſie of mmol 
or mifnomer, Eich are in a tement, of 
pil matter in bar; (unleſs he confeſs a put- 
ting out of the tenank, of that which amou 
— much, as by pleading a releaſe; or ſuc . 
155 and if that be not found, then he hath 85 
done no wrong. In à juris utram, the te- 22 12. 5. Jas: 
fant may plead miſnomer''of the deman- 
dant, or that @ ſtranger holdeth parcel not 
named; and if it be found, Sc. that the 
demandant hath- received his feaſry, 'Gc. 
and if it be found, Sr. then that ie is his; 


hy fee, and not frank almoign, Se. In an 


incictment, or a of death; mimomer 
- himſelf, or no fuck town; and to the fe- 
lony Not guilty: but he cannot plead a re-4H. 6. rs. 


leaſe, — by to the felony Not guilty ; for by mis 5 
the releaſe he hath in a manner confeſſed — 


ve felony: alſo be —_ plead a 1 * 


% 
— . * on 
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bar, and upon that found againſt him, then 
| ++ n= Not guilty, though he pleaded it not 


agg In aſizes of nobel niſſeiſin and 
ett. 3. nulance, he may 1 a ſpecial mat⸗ 
: ter that amot but to the general 
iſſue. As in an affize of rent by dean and 
cChapter, to lay that reſoous was made to the 
Predeceſſor, and no ſeiſin in him, or in any 
Iucceſſor ſince that time: though. in the pre- 
cence of him that pleadeth it, ic amount to 
mote, but that the plaintiff. was never 
qe E | ſeed, fo ſo as bo 8 not be Ce, 
a x 21. (a) indidments of felony and 
N 4 otherwiſe it is in . the 
| Defendant being put to anſwer, which 
is called an arraignment, 18 not * — 
sende ud. council, if he deny (b) the fa. 70 
Falk be prifoner either his conſcience perhaps will ſting him 
council and a to utter the truth, or otherwiſe by his geſ- 
a Went, in- ture, countenance, or ſimplicity of ſpeech, 
2 Hank. F. G. it may be diſcovered, which the artificial 
* Xt ſpeech of his council learned would hide and 
Colour: alſo himſelf can beſt anſwer to the 
1H. 7.23 fact. But if he plead ey, or any other 
* m -s 4 13- matter in law, then he ſhall have council. 
| A preſentment in the leet, oz ſheriff's 
turn, after the day ok the pzeſentment, 
bindeth the party for ever, and fg not tra- 
5. . 3. berſable, but in caſes that touch one's 
5 Is avi. P.C. freehold. As that one ought to cleanſe the. 
highway, or ſuch like, ratione tenure ſue: 
| therefore. the courſe is to remove ſuch pre 
ſentments into the king's bench by a certio. 


A #þ erſ 
7er, wh PIN | them. K. 
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"CHAT AL ---- 
e nfm. 


<ONFESSTION is, when. the vefen- 
- dant'confeſſeth the plaintiff's ac⸗ 
tion to de 38 The defendant con- 
ling Un indfment of' felony, may 
accute 'othe 


rs; in which caſe we call him v. Hk. F. o. 
an approver. And one cannot (a) be an (3) 9H.6. cor. . 
approver but in felony or treaſon; and that 

upon an (b) indictment only, and though it (b) :H. 7. f. 
be (e) after Not guilty pleaded, yet before (e) Ibis. 
verdict An e an approver. But 

upon an appeal one cannot be an approver; | 
nor without (d) confeſſion of felony, before (4) H. 5. cor. 
the judges, which confeſſion” muſt be (e) (c) Stm. 143. a, 
upon an indictment precedent (that the 
Judge may at any time give, judgment to 

attaint him) not upon an arreſt for felony 

of the ſame offence. Bur he cannot ap- 

prove one that (f) received him; for it muſt (f) Stam. 143. c3 
be of ſuch an offence as he himſelf did, to- 

gether with the other; nor one that (g) (e) 20 F. 4. 14. 
abetted, and procured him to commit the 

felony, for he confeſſeth not himſelf guiltyß 

of the ſame qlfence, in as much as he can- 


not abet himſelf. 


Sͤtatules. 
W eſtm, 1. cap. 12. Notorious felons which 
wil not put themſelves upon an inqueſt at 
N CEA che 


(a) The Stat. - 


2 H. 8. c. 21. 
reciteth it. 
Ante 374, &c. 

467. 


Stamf. 219. b. 


This. 116. 


ſuch or W N. a Nag, 
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the king's ſuit againſt them, ſhall be put to 
a _ fort. ES dure, as thoſe which refuſe to 
1 — ft. = _ * 
ne tha a Church (a) o 
church⸗ _ and confelleth "befox 


bond, 0 
man. 5B at the fuſt taking of the church 
it is enough to ſay, e taketh it for a felony 
which he hath committed, y.3 may 


| * eil. o ſave himſelf : but not I 


felſion thereof, becauſe he is * 6 his judge 
1 of ſuch a crime; neicher can be his —4 


caſe of 


eaſon or Fim e treaſon; for ; 
the Le cannot attaint 


pon his con- 


ag he is coroner, although he bave a com- 
rifſion from the king to do it. And if the 
offender, being in the church, will of pur- 


poſe confeſs a felony, to the intent to eſcape 


of treaſon, yet if the coroner have informs 
tion that he is charged with a treaſon, he 


may nor ſuffer him to abjure; and that for 


the king's advantage, who is to take mofe 
benefit if he be attainted of treaſon than of 
felony, becauſe of the eſcheat. The ſame la 


it is of petty treaſon, for the coroner can no 
more 'record his confeſſion of that than of 


high treaſon; neither may the coroner, if 
he be informed that he have committed 
petty treaſon, ſuffer him to abjure of * 

* ; | ; an 


— 3 5 | | 
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and that in reſpect of the heinouſneſs of the 
offence, ' notwithſtanding the king be to Br. cor. 132. 
have no more advantage in petty treaſon 
than in felony. Neither can a man a 
for petty larceny, becauſe he is not to ſuffer 
death for it likewiſe. 

Abjuration is his (a) oath before nnr 
coner himſelf, to depart the realm 
fo2 ever at the time and place ſet him, 
going the direct way thither, tarrying 
there but one flood and ebb, if he can 


— paſſage, and till he can ſo paſs, 
| ines, every day into the ſea up to his 


to aſſay 'ff he may paſs over, 
and if he cannot pals within forty | 
days, then to put himſelf again into 
the church as a felon, &c. And this 
abjuration is an (b) attainder in itſelf (and () Ibid. 122. e. 
that the ſtrongeſt that can be, being by his | 
own confeſſion) and a (c) forfeiture of his (e) 4 I. Pi. 268. 
lands. And there is a writ of eſcheat of 
land for felony, pro qua abjuravit regnum ; 
and therefore he (d) that is hanged upon (a) * 
judgment againſt him, and becometh alive? 
again, cannot abjure (but an abjuration in 
that caſe is an eſcape) for one cannot 2 2 
Io Judgments for one offence. „ 


Statutes. 


9 E. 2. Stat. & artic. ceri. PP 10. 
Thoſe har abjure may not be, moleſted 
whilſt they are in the ſtreet, and whit 
they be in the church, their * may 
not tarry in the church yard. 8 

9 E. 2. Stat, de artic. cleri. cap. 15. A 

Ce 3 clerk 


' 
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* ſhall not be compelled to abjure, but 


to have his clergy. 
21 H. 8, cap. 2. Immediately aſter con- 


feſſion, and before abjuration, the felon ſhall 


be marked in the hand with an hot iron, 


with the ſign of an A. The felon muſt take 
his paſſage at ſuch a day and time as the 
coroner ſhall limit, elſe he ſhall: loſe the be. 
nefit of ſanctuary, and be taken out, and 
further ordered according to his demerits, 
without reſtitution to ſanctuary. 

22 H.8. cap. 14. If he be found out of 
the place, he ſhall die for it. 


V. 2 Hawk. P. C. 
2, 4 
$3008 es be made to certain privileged places within 


the realm, mentioned in that act, n to 
remain during his life, 


N 10 — 
% . * 


WR _—_— 


CHAP. XXXIV. 


Of replication Foy, fur 22 


&. . 


Co. Li. 3ez Tit: mutyal vleas 0 of both are the 


3 be 

{tſelf. 

Debating befoze iſſue is the diſcul 
ſing of the material things, to nn 
it to ſome one fille, As in an action of 


'02e iſſues, oꝛ an ifſue 


treſpaſs or an aſſize, if the defendant claim 


by a leaſe from the plaintiff to A. who 
eaten his term to B. and to B. the de- 


fendant, 


22 H. 2. cap. 12, All abjurations ſhall 


D SSA rr 


t 
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ſendant, the plaintiff muſt anſwer only to 
his own leaſe, for the aſſignments of A. are 


but conveyances, and not material. But in 
an afſize, if the defendant derive his inte- 
reſt from a ſtranger, and that A. was ſeiſed 
and infeoffed B. who infeoffed C. and O. 
the tenant ; there the plaintiff may traverſe 
any of the mean conveyances, for they are 
all material, | wy 


. 


Therefore repugnance of a plea unto it- 


lf is a fault in pleading; as in an action 
of treſpaſs of his houſe, and walls broken 


down, the defendant cannot plead touching 
the houſe Not guilty, and as to the break-- 


ing down of the walls juſtify, for this car- 


rieth a repugnancy in ir, in as much as the 


houſe and the wall are all one thing. 
So is a departure, where he fortifieth not 


391 


the matter of his plea that went before, but Ante 50, &c. 


cometh in with a new matter. As if the 


rejoinder be a matter puiſne, underneath- 


the matter of his bar, not above and going | 


before it; as in an action of treſpaſs, the 
defendant pleadeth a deſcent unto him of 
the land; the plaintiff faith, that after the 
deſcent the defendant infeoffed him.. Now 
if the defendant rejoin, that the feoffment 
was upon condition, and he entred for the" 


condition broken; this is a departure for 


the matter of the bar, that is, the deſcent, 
1s before the matter of the rejoinder, that 
is to ſay, the entry for the condition bro 
ken, whereby the feoffment is avoided.” S 


if in an aſſize, the defendant pleadeth the 


c4 feoffment 


39 
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feoffment of F. S. and the plaintiff 


title to himſelf by deſcent, and that yn 
| 2 by J. S. WhO 250 ed the defen- 


dant, or that he infeoffed J. S. upon con. 
qition, who brake the condition, and after- 


wards infeoffed the defendant, (#,—— 
Now if the defendant ſay, that after the | 


diſſeilin (or condition broken) and after tha 


feoffment of F. S. to the defendant, the 


plaintiff did releaſe to the defendant, or 
confirm the eſtate of the defendant; this is 
a departure, for that is a matter that grow. 
eth after the feoffment pleaded in bar. But 
if he plead ſuch a releaſe or confirmation 
from 5 plaintiff to J. S. that is no depar- 


ture, for it is a matter before the feoffment; 


or in an action of treſpaſs for goods, if the 


defendant title himſelf by the gift of . S. 
and the plaintiff ſaith, N was pol- 


ſeſſed till J. S. took chem from him, and 
gave them to tha defendant. Now the de- 
fendant may ſay, that after the taking the 
plaintiff gave them to J. S. who gave them 
to the defendant; for although the defen- 
dant might have pleaded theſe things at the 
begipning, yet in as much as it is purſu- 
ing, and fortifieth his bar, and no puiſae 


matter underneath. the title of his bar, but 

eigne, and above the matten of his bar, 
thereſgre it is no departure. So a plea, in 
bar, which is intendyble at the common lau, 


cannot be maintained by a matter of ciſ- 


dee er x by date lr Nr the 
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e MW tenant pleadeth is bar a deviſe unta himſelf 
as of the land being devifible. by the euitomy 


„ the plaintiff ſaith. that the deviſor was within 
. age at the time of the deviſe. Now if the 
r tenant ſaid that by the cuſtom there an ine 


fant of fifteen years of age may make à de- 
e viſe: this is a departure, for the cuſtom 
i pleaded in bar ſhall be intended of thoſe that 
e may make a deviſe by the common law. So 
or if in an action of treſpaſs the defendant plead 
i in bar a leaſe for fifty years from a houſe of 
. religion, and the plaintiff avoid it by reaſon 
it was made within a year before the diſſo- 
lution, and fo void by the ſtatute 31 H. 8. 
Now if the defendant will alledge that by 
the ſame ſtatute it is provided that all ſuch 
kaſes ſhall be good for twenty - one years, 
and ſo maintain the leaſe to be good for fo 
many years, this is a departure; or if one 
plead a fine, and that being avoided, becauſs | 
the parties to the fine had nothing, will! 
maintain the fine to be good by the ſtatute — 
1K. 3. becauſe he that levied the fine (wass 
eſti qui uſe, Laſtly, when matters are plea- eo. Lit. 303,304" 
ded which offer ſoveral ies, that is termed 
a double plea, and is a fault in pleading, As 
in an alize to, plead a feoffment of che: an- 
ceſtor wich warratty. In debt upon a ſim- 
ple contract e plaad payment and an aequit- 
tance, In an aſſize to plead divers deſerntz af 
the land in fee- ſimpſe, for every of them 
reqwireth a ſertaahanfwer “: Bur jm an aſſire 


e „inne: „ e 
* By 4 An. cap. 16. feet. 4. [A 10 lawful for any defendant, 
&c. in re of record, wirh leave of the ſame court, to plead 
422 matters thereto as he ſhall think negeſſary for his 
ce. ö 


to 
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to plead divers deſcents in tail, is not double, 
for one anſwer maketh an end of all, that 
is to deny the gift in tail; ſo as the mat. 
ter cannot come but to one iſſue: ſo in an 
action of debt to plead fully adminiſtred, 
and fo riens enter mains, for one anſwer, al- 

ſets enter mains ſerveth. 

So it is alſo of two or three matters to- 
gether with the general concluſion, as in 
debt upon an obligation to ſay, that he is 
not lettered, and the deed was read unto him 
in another ſort : and further, that he deli. 
vered it upon a condition, which 1s not per- 
formed, ſo not.his deed. So to juſtify an ar- 
reſt for twenty cauſes of ſuſpicion of felony, 
s not double, for one anſwer ſerveth de ſon 

tort demeſne. No more to affign in a writ of 
error,-as many errors as appear in the record, 
for in nullo et erratum anſwereth them all, 
But to aſſign divers errors en fait is double, 
for theſe are to be tried by the country. And 
the reaſon of all this is, becauſe upon divers 
iſſues joined, if one be found for the party, 


es. and another againſt him, the court ſhall be 


inveigled, and not know how to give judg- 
ment, whether for him, or againſt him. 
But to plead a feoffment with warranty, and 
rely upon the warranty only, is not double, 
for he cannot plead the warranty without 
the feoffment. e 
joinder, ſurrejoinder, cc. 


1 N 
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Nn an aſſize againſt many, if eaccgg 
(a) take the whole tenancy ſeverally, ;; l. 6. 30. 
and plead (b) ſeveral mttters in bar: \-0-nr Te 
N (e) one null corc, and the other in 3s; © 
bar; otherwiſe (d) it is if one plead in bar; (944 F. 3. 23. 
and the other jointenancy by deed; the | 
plaintiff at his peril muſt chuſe his 
tenant. And then after iſſue fo2 the s a; z1. 1, 
whole, that, viz. the tenancy ſhall be 
firſt enquired of. And being found 
fo2 the plaintiff, then the other iſſue 
hall be inquired. Being found a- ce ibis. 
gainſt him, and no title made againſt 
the tenant indeed, the wꝛir ſhall abate. 

In an atton of treſpaſs meer tran- 

ſitozy, altho': the defendant juſtify by 

any ſpecfal matter, as in a (e) treſpaſs of (e) 19 f. 6. 65. 
goods, by commandment of J. S. whoſe the 

property is, in (f) aſſault and battery, or an (f) 34 H. 6. 26. 
() appeal of maime, in his own defence (8) 42 Af. pl. 21. 
upon the plaintiff's firſt aſſaulting of him; 

in falſe impriſonment by (h) being conſtable (b) 5H. 3. 6. 
of the town, and that the — brake the 

peace, or (i) by an arreſt for ſuſpicion of (i) a E. 4. 9. 
felony, or by (k) the commandment of F. S. (a) 22 Af. pt. 
to ſeiſe the body of the plaintiff in ward, $5: 

by reaſon his anceſtor, whoſe heir he is, held 

of J. S. by knight ſervice, Fc. pet the 

plaintiff may take iſſue that it was 

done de ſon tort demeſne, which is to ſay, 
wongfully by the defendant; without 
anfwering-to-that matter. Bot if the 

juſtification be by matter of writing, or re- 

cord, as in falſe impriſonment, by (1) a war- (1) a1 E. 6. f. 
rant of juſtice of peace to arreſt him, or 


4 * 
+ 
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() 5H. 7.6. 2 00 capias that came 0 bid es ſheriff t 
72 4 1 8. take the body of the plaintiff, or if it be 
. pl. 783. any (b) title or licence (c) from the plaintiff, 
9 1 is no plea, but the 


(4) J. Roy. 


27 H. 3. 7. 


222 


the defendant Juſtify in a place called 4. as 
his freehold, the plaintiff may ſay the place 


| ſpecial matter muſt be anſwered. So always 


in & treſpaſs local, as of his cloſe broken 


down, Sc. if the defendant intitle a ſtranger 


- to the land, whether to the freehold, or 


though it be but to a leaſe of it, and juſt 

fy by his commandment. And likewiſe in 
a (d) replevin which js real, the title or ſpe- 

ae mary s be trayerſed. Ik ft 


be 1 — upon land, the vefen- 


dant . in ſame other land, 
2 the platntilt menneth, the 2 
make a new alligument, ſer⸗ 

the place more ſpecially. As if 


where, Sc. is called B. other than the place 
called A. and then the defendant my = 
all anew. 


— 


3 2 * — 


* n AP. xXxxV 
f iſſues. 


A N inue is when both the parties 
join: upon. 9 that they 
refer unto 's trial, * to'mike an end ot 


the plea . And it is of the lat, oz law 
of the kalt, which is commonly termed by 


the general name of iſſue, hin the pꝛo· 


per contradiition 'of that which one 
— is ſet down by the other, 


wh hich 


1 


e. 2g eee ere. - r e „ .,U wi a A > 
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which is properly termed a traverſe. As in | 
debt upon an obligation for performance of 35 7: 7- 2: 

covenants, and the defendant plead he hath 8 

performed all, the plaintiff muſt ſhew ſome 

in certain which the defendant hath broken; 

whereupon iſſue ſhall be joined ; but cannot 
reply that the defendant hath not performed 
al. For in logick there be three) kinds of 
contraditions: general, uhen both the Pd 
ſitions are general, as, all the covenants are 
cen, none of the covenants are broken; 
particular, when one is general, the other 
particular, 28, all the covenants are broken, 
ſome of the : covenants. are not broken, 
none of the covenants are broken, ſothe: 
of the covenants ate broken. Proper,” 
when both the propoſitions are proper, as, 
this covenant is broken, this covenant is not- 
braken ; thy! tO former take no iſſue in 33 H. 6. 9. 
our law, but the Htter only zand every ĩſſus 

is of an aſirtnative and a negative. Alter 
which if my inlufficienty of plead 
appear in the recoꝛd, wherher che 
5 ſue be joined thereupon; which we call a 
| jefoil, r mut _—_— H. 8. N. K- 

begin new where the firſt Belek . 5+ 

was, And io. one caſe a jury that is 2282 GR 
dy at the bar to paſs upon the/ifſue, ſhallbeS$vw» 162. 
dichargad;'; Ab if che bar be. good and the „ ber 
rex 18;; and iſſus tukem upon! it, the 
t = be that the plaintiff muſt 
the a new teplicacion,: and the bar - ſhall. 
retain, So if the bar he good, and like»! 
iſe the replication, but che rejoinder ill, . 
<2 ris — e 


Ca 
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_ defendant muſt take a new rejoinder, and 
- the. replication ſhall remain. But if the 
bar be ill, and the replication good, and the 
iſſue taken upon it, now they mult plead all 
a · new, becauſe. the bar which 1 is firſt of all 
is vicious. 48 | 
But no repleader ſhall be in an al- 


E ik the: = aggro have diſcloſed a 
cient t for in an aſſize no land in 


certain is demanded, but an aſſize only 

prayed. And therefore where a ſufficient 
title is. diſcloſed, the plaintiff ſhall have 

judgment upon ſeiſin, and diſſeifin found for 

him; and no repleader ſhall be notwith- 

6) 14H: 7. r ſtanding chat the tenant have made a (a) 
(b) 5 H.'7. 29. VICIOUS bar, or (b) miſrejoined. Otherwiſe 
_ is is if the plaintiff take iſſue upon an in. 

ſufficient ba. 21 301893 | 

Ik the tender of this iffte-come on 

ue plaintiff's: part, the fozm is, et 

bog: petit quod inquiratur per:recotdum, vel 

patriam, &2-; It on the detendants 

port, then it 16, et de hoc pi iſe ſuper 


recordum iſlud v el ſuper patriam. 


129 Hl. 6. 3). „Alus in n waſt of: right. cannot be 
.: »Jaiued, we gall ix joining of the  miſe- 

- © pon the meer right, but by the par- 
3 a the plalntic in hip repll- 
15 H. 7. 23. e dhe p . 
tation maketh title at large, without 
traverſing, or confeſſing and avoiding the 
bar, or any way medling with it, the te- 
map join ilſue upon the title by 

3 veigne aſſixe fur la title, that is, let 
5 H. 7. 29. he-alſize come upon the title, which is — a 
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"1 a pleading to the aſſize at large, This 
to be underſtood where the title is by a mat- 
ter en fait, but 155 record, or done (a) in a (a) 7475 7: 2%: 
ch county,, | for they are not ie by 45 8 5 7. 
And in a perſonal acklon, whether 2? 125 = 
treſpaſs or ag . where juſtification is 4H, . 55 gg 
made for damage feſant, for that is meerly 
in the perſonality, where the title of 
land cometh in queſtion, lleth not 
5 e 5 5 Jn yet in that caſe it 
never liech fo2 tenant fo life, but on- 
I» bt tenant fo? years, bein, de 


© Prerogative. 


av m thele ations ſhall be of the. 4 Aia de 


king bekoze iſſue joined only, though fo 
the TY be Teiſed bo his Booty Wing rr ail. 


4 in the . of his dutchy of TORT 


AAA — 
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e 11 A P. XVI. 
15 41. | . trial. by Jury. 


Ta being of a matter en e 7 

that is to ſay, done in the country. my 
For a jury ſhall not be charged with a mat- 

ter in law; nor it ſhall not be given in evi- _ 

dence unto them. But if they wil take 

knowledge of the law, they — give their 

OE generally, 275 where a 1 may 24 Fl. Pl. 410, 
be giyen at lar pon an iſſue of a Lit. aa. 

torts 1 4 72 | 80 AS 5 jury may _ of | © 

them- 
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themſesees tters df rechtd if they wil, | 
and ang it be not given im evidence. | 
Atd therefore” a firie\ vr Common” recovery 
may be 2 im eviderice wichour fprewing 
it under the ae Or ſeal Caen fg epure, 
or wonching ho t 
jury may fluid them * V will þ But c 
advetiturg they are hor Chat to - 0 
npor pain of attaint, unleſs it rer i 

| dia N. B. 171. We the fa 150 bo th e path k 
The formof he in «Kg iro 12 15 f 
MN ou choten, f 
Gs. Lit. 155 to whotr we call b and thi pe Lage le 
* the jury is called a — or array. And theſe al 
- muſt be SORE the rs ict, no _ 0 
(a) 4 AT. pl. of (a) 4 79000 irteen is void; free . in 
(b)36 6 f. 28. 005 l hs hof"(6) Bang lawful, fi cl 
(en H. C 10. one outlawed may not be b beta al 
(4) 21 H. 6. 30, he i nor legal bows, 201 5 the lame ro 
(e) 9 H. 6. 64. for upon (e) a treſpaſs local, as graſß hi 
V.z Hawk. F. cut down in the county of D. where the fe 
IR treſpaſs was in the county of S. if the de- d 
28 H. 8. Dy. 30. fendant plead Not guiley (as he may) and the m 
jury find him guilty in the county of 5. the A 
* 194. b. verdict is void. But if they find them guilty ſo1 
EY x53 r an attaint ligth ; but upon an iſſue on 
— Us ah whether the executors have afſets in thch at 
| hands, the jury may find the l in an ty, 
Nurs naß bel ks 6s e 
y, The, tndjfterently'c en, 10 ne 
neither 25 ſheriff that malcetli it (for that yy. 
good cauſe of challenge to the Pani gr at- the 
J, nor the jurors that are to paſs bpod it oft 


for N a cauſe of © \to'the 
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polls) bear either favour or malice to any Ce; Lit. 155,406 
party; as for the ſheriff to put in any juror e. 33. 
at the parties denomination; and either the? H. 4. 1 
ſheriff or juror to be of his (a) fee, or his (a) 8 Af. pl. 23. 
(b) ſervant, or within (c) his diſtreſs, whe- 85 2 _ 
ther his tenant (immediate or not imme- for the ſheriff, 
diate, as (d) holding of F. S. who holdeth (a) 38 E. 3. 25. 
of the party) or not his tenant, as where he 1, F. 4. 18. Br. 
is to come to the party's hundred, or the Chali, lt 
party hath a rent-charge going out of his — hes 

nd. , To be of kin to the party, for cou- of this. 

ſenage in the ſheriff is a good principal chal- 1 the ent 
lenge to the array, and in a juror to the poll, 21 E. 4. 63. fox 
although it be in the ninth degree, and that“ 3 
one cannot be heir to the other of the land | 

in variance. As if huſband and wife be vou- 
ched (which is intendible for the warranty 
and land of the wife) and the ſheriff. or ju- 
ror be couſen in the ninth degree unto: the 
huſband ; the reaſon whereof is, for the af- 
fection which the law intendeth that the one 
doth carry to the other; and becauſe one 
may be heir unto the other of other land. 
And therefore it is a good challenge in per- 

| ſonal ſuits alſo, to have been (a) arbitrators fe) 2* 7: 6: 39+ 
on his part in that matter; to (b) have an 3 H. 6. 24. for 
action of battery depending againſt the par- (b) 11 H. 4. 26, 
ty, or an action of debt by the party againſt | 
him, Fe. The juror to have (c) taken mo- (©) 49 E. 3. 2. 
ney for his verdict, to have (d) given it be- (9 49 F. 3. 1. 
forehand, or to have (e) paſſed formerly in (e) t 22. 
the fame matter; and ſuch other things as aniqnity ef the * 
of themſelves carry favour or malice in them, pw * WY; 
been a juror before in the 1 ; and by this m e en 

a ju re i ; y this method juſtice may be done 

to the party wronged by a verdict, to whom an attaint would give no redreſi. 
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| 9:Co-Lir. 236, and are- called principal challenges. 80 of 
OW thoſe which only do induce it; as to: be the 


Et) 2 party's (f) a (8): caunſellor, attorney, 
AI. 1. 2. for a (h) ſteward of his manor, to (i) ſue him in | 
51 40 K an action of debt, Sc. to be (Kc) of the 1 
(b)-14 H. 1. 2 ſame ſociety with him, as if both be of t 
Ont; Gray's Inn, of the () party to be within his y 

57 7-2. diſtreſs, or (m) he to have faſted before 
T4 upon ſuch another watterr. n 
. 5 | E | ; © 2 
e TE Co. abus. 63,0413 
7% eee 2. cap. 38, In an aflize no more 5 
| Hall be ſummoned but fourteen. — 
Men above ſeventy years of age, continu- bs 


ally fick, or fick at the time of ſummons, 
ſhall not be returned in juries or aſſizes; 
not any that dwell. out of the county, un- 


Jeſs it be in grand aſſizes. 
3 Ant. Mee, aer, cap. 9 001 3. (0p, : 
at | Juries ſhalt be made of the next ei 
| 1 — | 
11 H. 6. cap. 140 None dwelling in a ſtews 
ſhall oy of a Jury. e ih ,51 5 


| 9 E. 3 cap. 4. A deed e 15 bes. 
chile al be tried in the _— ws the 
action i is NG 5 


2, 2 E. 6. cap. 24. Upon firoke or pelle 
1 2 Haw eb in one county, the party dying in another, 
$ ne en indictment and trial may be in the 


county where he dieth; and 1 5 


miſpriſion of treaſon or murder, being made 


hire or hundred ſhall be allowed. 


* 
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there, and tried by twelve men of the ſame 

Me ee WES ONEBITIINES, 
Likewiſe the 'acceflaries in one county to 

a murder or felony in another county, ſhall 

be indicted,” arraigned, Ec. in the county © 

where'the offence of acceſſary is done. 


33 H. 8. cap. 20. Indictment of a perſon v.:Hawk. P. d. 
lunatick, being at tlie time of confeſſion of Hie Hun. 
treaſon before the council, of perfect me- P. C. 83. 
mory, and ſo certified hy them, ſhall be 
tried by frenholders of any ſhire to he ap- 
pointed by commiffion: and the trial, whe- 
ther he be culpable or not, ſhall be there 
in his abſencdce. n 


13 H. 8. mp. 23. Confeſſion of treaſon, y 2 


— 


before the council, or three of them, or 
they vehemently ſuſpecting one of ſuch an 
offence, it ſhall. be inquired, heard and de- 
termined by commiſſion out of the chan- 
cery, in the ſhire or place limited in that 
commiſſion, by ſuch lawful perſons as ſhall © 
be returned; wherein no challenge for the 


-ÞY ; 


29 H. 8. cap. 13. and 27 H. 8. cap. 4. All v. - eg 
treaſons, felonies, robberies, murders, ang 
confederacies within the admiraPs juriſdic- 
tion, ſhall» be inquired and determined in 
loch form of law, as if it were done upon the 54 
And, by commiſſion directed co the admiral | 
and three or four other aſſigned by the lord 
chancellor in the ſhire limited in their com · 
miſſion, where no challenge ſhall be for the 
hundred. * I het 
Dda. ge th 


* 
* 


- * 
E —<A.,4% +. ** 


358, 245. ſhire, but ſuch as have lands to the yearly 
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nw Hues En. 5 8. cap. 4. The indictment and ar 
. raignment of treaſons and miſpriſion of trea- 


ſons in Vales, or elſe where the writs out of 

the chancery of England run not, ſhall be 

in ſuch ſhire, and before ſuch commiſſioners 
as the king ſhall appoint. 


v. . x Hales En. H. 8. cap. 2. All 5 miſ riſions 
. or SELLS of treaſon done out - Eng- 
land, ſhall be inquired, heard and: determi- 
ned in the king's: bench by men of that 
ſhire where the bench fitteth, or elſe before 
commiſſioners, and in ſuch ſhire as ſhall be 

limited by commiſſion. 


V. iHale's Hit. 1 f 2 Pb. & Mor. cap. Trials for bes 


mm ©2429", ſon ſhall be according to the courſe of the 


common law. Aled 
3 Tl 


ene 25 E. 3. cap. 3. No o indiftor be put in 
33 2 inqueſts upon the deliverance of inter 


_ of felonies | or treſpaſs. 


1; 


We ſim. 2. cap. 38; "Nene ſhall be 
| | ling or juries triable in their own fie 
OR but ſuch as have 205. a year freehold, nor 
5 in aſſizes triable out of their own ſhire, un- 
iſs they have 40 1 


v. ene c. 21 E. 1. De _eYy in 45 None ſhall 
Str 8 be put in aſſizes triable out of their own 


value of 1005. nor in aſſizes triable in their 
own whe ea unleſs they have 40. 


1K 


mg Pom, K A 


S O —n oo 


all 


queſt upon the trial of the death of a man, 


"corporate towns, an inhabitant being wort 
40 l. in goods, ſhall be admitted in trial of 


| \ 
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; 2H. 5. cap. 3. None ſhall paſs in an in- NM py 


nor between party and party in plea real or 


perſonal, whereof the debt and damages 


amount to forty marks, unleſs he have lands 
of the yearly value of 405. 5 


33 H. 8. cap. 13. In cities, boroughs or V. a Hav. P. C. 
h 416, 417, 
* ; 


murders and felonies in every ſeſſion and 
gaol-delivery for that town, though he have 
no freehold. 5 


35 H. 8. cap. 6. made perpetual. 
2 E. 6. cap. 32. The clauſe of having 
40s. value, muſt be inſerted in the venire 


Facias, and be of lands out of ancient de- 


meſne: where that clauſe needs not, the ju- 
rors muſt diſpend ſome land of freehold 
out of ancient demeſne within the county 
where the iſſue is to be tried. En 


27 Eliz. cap. 6. Where the jurors return- Co. Lit. »56. b. 
1 Vent, 366. & 


ed in the king's bench, common place, ex- ide Stat. 4 5 


chequer, or before juſtices of aſſize, ought 5% M. c. 24. 
to have 405. freehold, there they ſhall from 3 Ges. 2. c. 78 


henceforth have 4. yearly freehold out of 5 Geo. 2. c. 35 


x 


ancient demeſne, in the county where the 
iſſue is to be tried; and the clauſe thereof 


inſerted in the venire facias. Theſe two 


ſtatutes extend not to corporations. 


27 Eliz. cap. 5. No bailiff of liberty 
return to the ſheriff, or deliver unto 
Dd3 him 
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him the name of any perſon to be — N 
in a jury, Wichour ſame addition whereby 
oy the party may be known: neither ſhall the 


jury, Cc, return any juror out of a liberty, 
without ſome addition whereby he may be 


known; nor within à liberty, with other 


addition than that is delivered unto ou by 
the bailiff, Ec. 


8H. 4. cap. 9. "Wea Juror wenn within 


the county of Middleſex ſhall be called the 


fourth day of their return, and appearing at 
the ſame day, their appearance ſhall be re- 
corded, and they ſhall not be amerced, nor 
loſe their innen 


5. 3. cap. 10. A juror taking of the 


one part or. of the other, ſhall never be of 


jury more, and beſides 1 impriſoned. 


34 E. 3. cap. 8. The party or any ftran- 
ger may foe him for it | 


38 E. 3. cap. 12. And both the Jurors 


and the embraceors to procure it, 5 6 


thereof attainted, ſhall pay ten times 
much as be hath taken. 4A jp 


22 2. cop. 30. Aﬀiges of novel dif. 


ſeiſin, mortdanceſtor, and attaints, ſhall be 
taken thrice a year by two juſtices aſſigned, 


aſſociated with. one or two: difereet knights 


in the ſhire where they come. 


In every ſhire before their departure they : 


ſhall appoint the day of their return, and 


adjourn. che aſſizes, if the nnn 
1 MEAS deferred. * Alſo 


» = 0 v Oo << ke. 


% : 5 
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Alſo in aſſizes of mortdanceſtor being re- 
ſpited, they may adjourn into the bench, if 


need be; and when it cometh to the taking 


of the aſſize, the juſtices of the bench ſhall 
ſend it back again to t gem. 

All pleas in either of the benches, that 
require ſmall examination, ſhall be deter- 
mined before them. * 


27 E. 1. cap. 4. Statutum de finibus leva- 
tis. Such inqueſts being taken, ſhall be re- 
turned into the bench, and there judgment 
ſhall be given. 8 

Inqueſts and recognizances determinable 
before juſtices of either bench, ſhall be ta- 


ken in vacation time before any of the ju- 


ſtices before whom the plea is brought, 
being aſſociate to one knight of the ſame 
ſhire, where ſuch ;nqueſts Thal 

it require great examination. 


paſs, unless 


40 


12 E. 2. cap. 3. Stat. Eborgc. Inqueſts in v. 2 Lag. 425 


pleas of land (that require no great exami- 4K. 
nation) ſhall be taken in the county before 2 Hawk. P. o. 
a juſtice of the place where the plea is, ac- #** 

| Companied with a ſubſtantial man in the 


county, knight or other, ſo that a certain 


day be given to the bench, and a certain 


day and place in the country, in prefence of 
the parties demanding of the fame. $47 
Iaqueſts in pleas of land that require no 
great examination, Hall be taken in the 
country (in manner abovelaid) before two 
Juſtices of the bench. J 19 KI 
1 


24 


2 Inſt. 424. 
4 Int. 159. 


of the quarrel. 
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2E. 3. cop. 17. All ſuch inqueſts in ple 


of land ſhall hereafter be taken as well of 
the requeſt of the tenant, as demandant. 


42 E. 3. cap. 11. Niſi prius ſhall not be 
granted before the name of the jurors re- 


turned. 


7 R. 2. cap. 7. In all manner of pleas 
where a niſi prius is grantable of office after 


the great diſtreſs returned, and thrice ſerved 


before the juſtices againſt the jurors, and 
thereupon the parties demanded if any of 
the ſaid parties will purſue; or if the par- 
ties refuſe to have ii prius in the cafe, then 
at the ſuit of any of the jurors that is pre- 


ſent a niſi prius ſhall be granted for ending 


14 E. z. cap. 16. The »ift prius in the 


king's bench ſhall be granted before a ju- 


ſtice of that place, if any juſtice of that 


place may well go into thoſe parts: elſo 


before a juſtice of the common place, &, 
otherwiſe the chief baron being a man of 
the law, if, Sc. or elſe before the juſtices 
aſſigned to take aflizes in thoſe parts; ſo 
that one of them be a juſtice of one bench 


or other, or the king's ſerjeant ſworn, 


1s Elz. cap. 12. The chief juſtice of 
England upon iſſue joined in the king's 


bench or chancery, and the chief _ 
Ky, „ Bb 5M 
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c of the common pleas, and chief baron of : 

a the exchequer, upon iſſues joined in their 

f ſeveral courts (or in their abſence two other 

juſtices or barons) or made juſtices of niſi 

prius for the county of Midaleſex, in all 

Fo iſſues joined to fit in Heſtminſter- Hall within 
. the term, or four days after. N 


4 E. 3. cap. 1 1. confirmed 7 Ric. 2. c. 15. 
Juſtices of niſi prius ſhall inquire, hear, and 
determine, as well at the king's ſuit as the 

rties, all maintainers, conſpirators, ma- 
nk of confederacy, and committers of 
champerty, and all other things contained 
in the ſaid article, as well as juſtices of eyer 
ſhould do, if they were in the ſame coun- 


. ty. 


. I 0A 


14 H. 6. c. 1. Juſtices of nf prius have v. 12 Oe. e. 3 
o A * 2 Hawk. P. 2 
power in caſes of felony and treaſon as well 4%, 411. 
e upon acquittal, as attainder, and thereupon. 


. to award execution. 7 3 


Stat. Eborac. 12 E. 2. c. 2. Upon av. s Füs. e. 3. 
deed denied where witneſſes are named, pro- 2 8 
ceſs ſhall be awarded againſt the witneſſes, 2 Hawk, P. o. 
if they come not at the grand diſtreſs, or #35 
upon a nibil, non inventus returned, yet the 
taking of the inqueſt ſnall not be deferred. 

If he come at the grand, and the inqueſt 
remaineth untaken for ſome cauſe, the wit- 
neſſes ſhall have idem dies, and not appear- 
ing, then the firſt iſſues returned upon them 
ſhall be forfeit, and the inqueſt taken, not- 
withſtanding their abſence. * - 

| : | 2 
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410 The'Fourth Bock of LAW. 
V. 5 Med. 355 An inqueſt ſhall be taken notwithſtand- 


the abſence of witneſſes dwelling in a 

| Sie where the king's writ runneth not. 

7H. 4 B. 6 Four of the jury muſt alta be of the 
3 Dy. 61. fame hundzed, and 1o many are enough 
though it be in an attain: where the jury is 
twenty-four, In an information upon the 

Siatute of plurality of tarms, for having 

ſeven farms in ſeven towns in four ſeveral 


hundreds; if four of the jury have any 
thing, or dwell within any of the four ſe- 


veral hundreds, it is ſufficient. 
l Statutes, 


w 8. rap. 6. made perpetual. 2 E. 6, 
a. 32 Six ſufficien hundreds ſhall be re- 


turned in every jury. 


27 Eliz. cap. 6. If two ſufficient hundreds 
appear in aty perſonal action, it is enough“. 
Ak the thing fn illue lie in the notlte 
of two ſeveral counties, and not ok 


Py (3) xg) _ one only, for (a) only two counties may 


602, 603. tit. Join, and no more, And two may, though 


they be hot the next. as Kent and Devon ire, 

0) ag an pl. the jury ſhall be made (b) equally out 
of both: chat is, fix out o 

od out of the other. And this we call 4 


(e) 49 E. 3. 19. Joinder of counties, as in (c) an action of 


21 l. 6. 3. treſpaſs, if the defendant Juſtify for com. 


v. 
125. s, mon appendant to land in another county, 


Hob. 330 or iff 4 writ of annuity and count of a fei- 


th 
5Mod. 3 fin in another county than where the church 


6 Mod. 307. is out o which the annuity goeth. 


| Statutes. - 


By the 4 & 5 An. cap. . 16. no dads; are g an- 
cept in criminal proſecutions and on penal ſtatutes, becauſe in 
other caſes the Venire ſhall be de corpore comitatus. 


the one, and 


| The Fourth Bock of LAW. gan 
. eco ee at} n en en 
'  Gltatutes. 


7 Ric, 2. cap. 10. An aſſize of novel! 
diſſeiſin of rent out of the tenements in di- 
vers counties, ſhall be in the confine of the 
e ſaid counties. 1 MM | 
g But upon an indickment of an of: 4#. 7: Cor. 6. 
l fence * the crown, the trial ſhall c 1k. 54.5. 
y never be by joinder of counties. . 2 c . 
i Therefore an indictment that one ſtroke J. S. 2 Hawk. P. C. 
in one county, of which ſtroke he died in 182, 183, 403. 
another county, is no good indictment, be- | 
' Cauſe it cannot be tried, for that the counties 
cannot join in an indictment; and therefore 


7 
” 


5 
$ 


" I before the ſtatute 2 & 3 E. 6. (which al- 

tereth the law in this caſe) they, were wont 
* to carry the corps into the county where the 
ö ſtroke was; but otherwiſe it is in an ap- 


peal. HS 9 ob $5; M4 3 

But if the defendant plead in any 
ation, as in a bomine replegiando, or though 

| the common law, 

the plaintiff is a villain regardant to 2E +. 
a mano? of his tn another county, yet yu Us 125. 
the ſame shall be tried in the county | 
where the toit is bought. And this 


18 favorem libertati 


In every ſuit between an alien and a de Tf 1% 

nen, (thought: the: king be à party) the 4:9, 420. 

one half of the jury ſhall be the aliens, if 

ſo many be in that viſne; and if there be not 

to that number, then fo many as be there 
E i 991 -; OE! 


4 ; S7” Py Moy 
(4 © - 45:86 $4888 
« * * * V 


it be but in a wrir of treſpaſs or debt, that x9 H. 6. 28. by 


28 E. 3. & 24. Confirmed 8 H. 6. c. 28. v. : Hale sHit. | 
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4.12 The Fourth Book of LAW. 
5 _ parties, nor with che party to the 
* 5 
Oo. Lit. 156.2. Mhere a peer of the realm is par- 
2 Mar. Pl. 125. ty to the action, a knight maſt be re: 
1 Mod. 226. turned to the Jury, SPS 


2 Show. 423. 
2 Mod, 182. 


* ” Statutes. 


v. ile. Maps Chart. 6. 29. W of the . 


7 2 5 upon an indictment of felony or treaſon 


hall be wie Oy his peers, 


20 H. 6. cap. 9. Dutcheſſes ws 
| counteſſes, ſole or married, ſhall be tried 
+, (in ſuch caſes) as peers of the realm, Jn a 

E. 5 E. = court of pipowders the trial is by th 
Þ reciteth it merchants. 


39E.3.z. - Che jury in a watt of right is cal. 


W. led the grand aſſize, being fout᷑ knights, 
x Mar. Dy. 98. or other in default of knights, chuſing a 


There muſt be jury Of twelve unto them. So note fix 
Der knights, TEEN in all, for the grand jury is always a 
2 6, bout twelve, and — no attaint 10 
5 for him that lofeth in a writ of right, be 
gcauauſe it paſſeth by the grand allize, which 1 Is 
more than twelve, 

Challenges are here allowed fon the 
parties (if they will) both to the at: 
ray and to the polls. And whether to 

the panel or the polls, ate to be tried by 
| 6) 27H. 8, -6.ſame of the juro2s- ik it be (a) befo 
Hus s anp juroꝛs ſworn, t the court ſhall c 
r. c. 275. — r when any jurors are {worn, they 
muſt try it 


Challenge to the array is when the 
fury ts not ſufficiently impannel _- 


Go, nQyWw - 0 x5 => = Oy ey so eng ban Res 


k⸗ 


3 


—— 0a SM OO eCQocaq 7, oo 


* 


upon juſt caule of: challenge to the 
ſheriff, and afterwards to the £o20- 
ners, who by reaſon of, juſt exception a- 24 H. 7. 31. 
gainſt the ſheriff made or ſhould make the? 
array, the (a) court muſt chooſe certain © f. . . 
named Eſloiers (b) where the parties (>) 15 E. 4 8. 
ſhall never have challenge to the 

whole array. Challenge to the poll 

is when any of the jurozs are inſutti- 

cient to paſs upon the trial. This 
challenge muſt be taken befoze the, «.s. 6. 
panel be peruſed: for if the plaintiff ce, Lit. x56 to. 
challenge one, and when the panel is peru- Hiob. 233, 
ſed, the defendant challenge the fame per 


ſon, yet the plaintiff may releaſe his chal- 


, and then the juror ſhall not be drawn, 


| becauſe the defendant's challenge is nothing 


worth, in that it was not made till the 

panel was peruſed, and ſhall be tried by 

tuo of the juroꝛs choſen by the court, u. 3. 6; 
againſt whom no challenge ſhall be admit- 

ted, but challenges that ſound not inn 
tepzoach of the juroz, as to be (c) of (49%: 3. 2. 
counſel with the party, or (d) within his (a) 3H. 6. 36. 
diſtreſs, to have (e) nothing within the hun- (e) 19 H. 6. 9. 
dred, or (Ff) not ſufficient freehold, fhall (f) 21 H. . 29. 


be examined upon his oath, which we 7 #536. 


call an examination upon a voyre dire. He 


. that chalferiged the array, if it paſs # 
againſt him 


or (which is as ſtrong) if he 

eleaſe it, ſhall never challenge the polls 

without chewing cauſe pꝛeſently, which 

(hall be tried 'out of. hand, before the 7 E. 4. 46. 
clerk paſs through the panel; fo ſhall not? & 4 17. 
any other challenge: and after challenge 


toa juroꝛ fo2 one cauſe, as favour, c. 
OF 2 : 


- which 
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44 5 The Fburth Bod Uf LAW. 
which paſſeth-againſt:the challenge 
he ſhanl not r Him fozayot 


: I as for having not hing in che hundred, S. 


In indictments and appeals of fe: 

non NE 
tt 

ug ae e a 

Kuck * 03 5 3. 27] 8 2232 


F331 ' 3.345 970 475 10 GH, 7 . 1 
- Heh 15 "lags Ani 4 ! ; 
_m— 
785 27 K. 8. .cap 10 "No peiſen arraigned 
— 405 e for any petty en, .mutder,, or Te 


2E F. C. | ſhall be admitted to an een chal. 
8 len e above the number of twenty. | 


Stamf. 159. * 
Dr. St. pi Br. 
— 


8 en there lacketh Came to fllthe 


Stam, 159, e. fury, as the greater part. being 


or not appearing, But if . dall 


he len draw. n, there no tales 
BE 5 ron 9 140 for taleste 7 


lt L's ny a. we call a Tales, 


| , be an (b) even number Gn 
aa. ra- muſt | ( panel, 5 


than the p 


00 n 5 tales, Ic. or in an attaint where the jury 
OKs. is twenty-four, twenty Zales, Sc. and. (d 


. 8 tales muſt be of a leſs num ⸗ 


Plowd, 100. khan other; as after an oho tales a /or 


6 Mod. 246. 

2 Hale s ift. — bur ge a dae, ale mer an offs Loſs 

FP. C. 266. 5 

— F. c. BAin. 

408, 40g. | " oy 5 {4 
„„ dae 4. 


36 H. 8. cap. 6. mads perpelual. 2 E 6. 
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The Fourth Book of L AW. 
tices. of aſſiae or niſ prius of able perſons: of 
the ſame county, then preſent at the prayer 
of the plaintiff or demandant. 


4 5 Pb. & Mar. . 7. So for the 


425 


king upon requeſt by any authoriſed there- 


unto, or afſigaed; of the court, or by the 


party that followeth upon a penal ſtatute as 


yell for the king as for himſelt. 


| ie ii \ 
14 El. cap. g. Such a Zales de circumſt an- 
thus before the juſtices of 11/7 prius ſhall be 
granted at the prayer of the defendant or 


avowanr, 


But in fndiz 


panel; as a forty ales, or as many as the. * 14. 
court will award, and chat is in reſpect of 
the r M ot 13 | 
The jury being charged, may nef-22 . 7. 
ther eat no2 dzink (but by leave ak the vas. 2.5 
juſtices) betfoze their verdi# given, LED * 
and doing it befoꝛe they be agreed, it 26 , de“ 
maketh their verdick vold; alter they be 146, 1%, de. 
agreed, it is but fineabwe. . 
The jury upon arraignment: either 


at the (a) king's ſuit, (b) or in an appeal iy 14 B. 7.28. 


acquitting one that was kound guilty 
oe the (e) death of a man upon an en. (f. 3 


quiry (d) by the -£020ners ſuper viſum {a) 140-4. te. - 


corporis, uſt find who did the kack. But 4*: © 12. 


e the lati E- 1 ; 
eo. 2, c. 25. for the regulation of juſtices, 
whereby the ſheriff cannot —_ a leſs number than forty-eight 


Jurors, there ſeems to be little uſe of a Tales de circumſtantibus, 


RE — 


— — 


— — IT 
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idiEments and appeals . 7:5 _. 
that tauch like, a ales may be of af C26 43. 
greater number than the pzincipat - . F. c. 
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416 The Fourth Book of LAW. 
(a) 14 H. 7. 12. Upon an indictment (a) before the ſheriff 
„ or juſtices of peace, for that is not of record, 
(bz z E. 4. ibid. as the finding before the coroner is, (b) 
4 E. 6. ibid. . 2 . a : 

V. 2 Hawk. P. C. neither doth this take place in an acquittal 
49- 59,44: upon an indictment for the felonious taking 

„„ R 

he jury in an aſũize of novel diſſeiſn 
(which are there themſelves properly called 
an aſſtze) ſhall inquire ot the plea in a. 
batement, though the iſſue be joined up- 
on the ſeiſin and diſſeiſin; and therefoze 
no plea in abatement is there an- 
ſwerable. = 


V. Da pt. 2. 34 E. 1, De conjunttim feoſfatis. The de- 
2 fendant in aſſize alledging jointenancy of 
Keilw. 127, 112. his part with a ſtranger by deed, the plain- 


7E. 6. Pl. 91. 
ibid. 


3 73. tiff may aver him to be ſole tenant; where · 


\ upon - proceſs ſhall be made againſt both 

| the defendant and the ftranger, And if at 
the day both of- them juſtify the feoffment, 
they ſhall maintain the exception, and fur- 
ther anſwer to the aſſize, as if the origi- 
nal had been purchaſed againſt him joint- 
Iy. If the exception be proved falſe by the 
aſſize, they ſhall have a year's impriſon- 
ment, though the affize paſs for them. I 

the defendant abſent himſelf at the day, 

the aſſize ſhall paſs againſt him by de- 
fault, though the ſtranger appear and ju- 
ſtify the deed. Whether both, or one ap- 
pear, if it be found by the aſſize that the 
exception was truly alledged, the aſſize 
ſhall paſs no further, but the writ ſhall 
abate, Such an exception ſhall not be al- 


10 oy pry 
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ledged by the bailiff of any tenant. The | 


like proceſſes in aſſizes of mortdanceſtor 


and juris utrum. 


An infant bꝛinging an aſſize, if a 


matter en fait, that is, Done in the fame . 4. 21-6: 


7 1 Rol. Abr. 275, 
county, be pleaded againſt him, whe 76. 4e. . 
ther in abatement, as in an aſſize of rent, Aﬀſize, 
that he had made his plaint of the ſame 


land whence he ſuppoſeth this rent to be iſ- 
ſuing; or in bar (b) as the deed of his an- (b) 48 F. 3. 33 


ceſtor with warranty, the jury ſhall in⸗ 


quire of all the circumſtances. Other- 
wiſe it is in a writ (c) of entry ſur diſſeiſin, or (e) 9 E. 4. 34. 


other (d) precipe quod reddat ; for there the (a) 48 E. 4. ibis. 


point put in iſſue, and no other, ſhall be 


tried by the jurors. Ocherwiſe it is alſo in 
an aſſize upon pleading a recovery (e) againſt (e) Ibid, 


him, or other matter of record; in that᷑ caſe 

he muſt anſwer, and the jury ſhall not in- 
ws the circumſtances, for the court 
all plead and maintain for him. 


The litze inquiry of the circumſtan⸗ 


ces ſhall be, if in an aſlize bzought 25 . 2! 2 
againſt him, he plead to the aflize at | 


large, Otherwile it is if he plead in bar; 


for there if the plaintiff make himſelf title, 
as by a ſtatute merchant, Cc. and the in- 
fant traverſe the title which is found againſt 
aim, the plainciff ſhall have judgment with- 
ouz inquiring of the circumſtances, becauſe 
the iſſue is taken out of the point of the aſſize, 
and therefore is all one as if the infant were 
of full age: fo that it is better for an infant 
to plead unto the aſſize at large, than other- 


wiſe, | So | 
| FE. e The 
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Old N. B. 104. 
F. N. B. 410. 


14 El. 5 210. 
AA. 
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The form of an aflize of novel difſeifn is 


this; Rex vic“ ſalulem. Queſtus eſt nobis A. 
quod B. injuſte, & fine judicio diſſeiſtvit eum 
de libera tenemento ſuo in N. infra triginia 
annos jam ultimo elapſos. Et ideo tibi pre? 
quod fi predi? A. fecerit te ſecurum de clan? 
ſuo prof tunc fac“ tenement” illud reſeiſ* de 
catallis que in ipſo capi, & ipſum ten cum 
catalP eſſe in pace uſq;, ad proximam aſſiſam, 
cum juſtic* n'ri in partes 11 venerint. Et in. 
terim fac“ 12 liberos & legales homines de viſi 
illo videre ten illud, & nomina eorum imbre. 
viari far. Et ſum? eos per bonos ſun? quod 
int coram prefa!* juſtic' n'ris ad prefatam af- 
fiſam parati mae facere recogn*. Et pone per 
vadium & ſalvos pleg præd B. vel balivum 
ſuum, fi ipſe inventus non fuerit, quod tunc fit 
ibi ad illud recogn aud'. Et habeas ibi ſumm 


nomina pleg, & hoc breve. "Teſte, &c. 


Tf a tenant in a mortdanceſtor (be it 
tenant of the land, or tenant by his war- 
ranty) traverſe any point of the wit, 
as the dying ſeiſed of his anceſtor, &c. 


which goeth in abatement of the wrir, yet 


the jury (hall inquire of all the points, 
as whether the demandant be next heir, and 
whether his anceſtor died within fifty years, 
Sc. and any one found againſt the 
demandant, abateth the wit. But a 
plea in bar of the aſſize by matter of re- 
cord, releaſe, collateral warranty, or fuch 
other matter as is our of the three points 


of the aſſize, is peremptory to the icnant, 


if it paſs againſt him: and if ſuch a pla 


yet 


in bar be found againſt the tenant, and 5 
| 1 | | the 
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the jury inquire further, and find one of the 
points of the writ againſt che demandant, 


as that his anceſtor died not ſeiſed, &c. he 
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ſhall recover notwichſtanding that, for ſuch- 


an inquiry ſhould not be upon a plea in bar. 
Dyer thinketh it to be ſo likewiſe, where 
the. tenant voucheth; and the demandant 
doth counterplead the voucher, viz. that in 
that caſe, though the counterplea be found 


for the demandant, yet that all che points 


muſt be inquired and found for the deman- 
dant, or elſe he ſhall not recover. But F7/z- 
berbert thinketh otherwiſe in that caſe, be- 


cauſe it is a plea in bar, and not to the 


writ, 3 5 N 


Foz the juries direction in their ver: 


leading, and matter Doubtful in law, 

2 a traverſe may be omitted. As in 
debt againſt an executor, it is a good plea 
to ſlay, adminiſtration was committed to 
him; and therefore he ſhould be named 
adminiſtrator, and not executor, without 
traverſing that he is not executor; for the 
lay people know no difference between one 
adminiſtring as executor, and one admini- 
ſtring as adminiſtrator. 


The ſpecial matter may be pleaded 9 


together with the general ifſue, &c. 
As that the obligation put in ſuit was ſealed 
by him and delivered to A. to keep till cery 


tain indentures were made between the 


Plaintiff and him, before which indentureg 
made, the plaintiff took the obligation out 
—_—__. 


2E. 4. 33. 
Dy. 44 5. 


dick, greater liberty is permitted in 5. 36, 77. 


H. 6. 38. 
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of the poſſeſſion of 4. So it is not bis 
deed : this is good; and yet by this gene- 
ral concluſion the matter precedent ſhall not 
be waved, for it were perilous to put the 
ſpecial matter in the mouth of the lay 
people. | 5 5 be. 
| The count may be abꝛidged befoze 

verdiX, fo as the oziginal remain cru. 

14 Aff. pl. 9. As in an aſſize of his freehold, and make 

14 H. 6. 4. his plaint of land and rent, he may abridge 
it for the rent. In an aſſize of his freehold 
in D. and demand two manors in D. he 
may abridge his plaint for one: but being 
of his freehold in D. and S. and demand 

| one manor extending into both, he cannot 

20 El. Dy. x72. abridge either of them, for then the writ 

remaineth not true. In a writ of waſte, and 
aſſign it among other things, in racing of a 
copper fixed to the ſoil, he may abridge the 
waſte aſſigned in that, ſo as thereby he fal- 
fify not his writ: but if the writ be, quare 
vaſtum fecit in domibus, boſtis & gardini, 

49 E. 3-20, he cannot abridge the waſte, ſuppoſed in 
domibus. In a writ of ward de cuſtodia terre 

& heredis, and count of the manor of D. 
and fifteen acres of land, which in truth are 
parcel of the manor, and pleaded by the 
0 . defendant in abatement of the writ: he may 
abridge his demand of the fifteen acres. In 
treſpaſs de bonis & catallis captis, and count 


„ c NY WASTE 


of money taken away. (for which this form . be 

will not ſerve, the money muſt needs be r. 

5 E. 3. 20. Expreſſed in the writ) he may abridge the anc 

3. Abridg. 121. Count touching that. 5 apf 
I* i 3 Statutes, 


$ 
t 
e 
| 
E 
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8. Jatules.. 


21 H. 8. cap. 3. The demand of a thing 
intire may be abridged before verdict, tho*% 
thereby the writ become falſe. After AC- V-> Hawk. TS. 


- quittal upon an appeal oz indiccment 


of felony o2 treaſon, he fhall never 
be d2awn in queſtion fo2 the ſame of- 
fence again. Therefore upon an indict- 


ment of manſlaughter or murder, the juſti- 22 E. 4. cor. 44, 


ces (by diſcretion) were wont not to pro- 
ceed to arraignment till the year and the 
day were paſt; for otherwiſe if he ſhould 
be acquit upon his arraignment, the party's 


= pan were 1. 


1 


— 1 _y * * ä 


4 
C HAP. XXXVII 


of trial by battail. 


P (a) waits of right, and in appeals (a) Old N. R. z. 
(b) that touch life, trial may be (b) 3 


by battall at the defendant's choice. n wt ph... | 


Therefore (c) the demandant in a writ of ferming it, 
4. 3. in an 


right had need N to have his champion Z,e.f: of Fon 
ready, elſe he m pen to be deceived. —— 3. 2. in an 


The battail in a wait of right mutt? 2 
be all by champions, Therefore in a9 F. + 8 


vrit of right an infant may join the miſe, 


and try it by battail: ſo can he not in an | 1 
appeal, for there it muſt be done in proper 
E e 3 1 


n « : N 
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() Br. Chal. 196. 
(b) 3 H. 6. 55. 


te) Brafton the body of J. S a frerman: therefore (c) 


Weſtm. 1. c. 40. 
fo reciteth it. 


\ 
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perſon : which champions muſt be (a) 
freemen, no: villains, and (b) ſo is the iſ- 
ſue taken that he is ready to defend it by 


for the lord to offer his villain for his cham- 
pion in a writ of right, or in an — is 


a manumiſſi n of him. And the deman⸗ 


dant's champion muſt have ſeen him 
02 his anceſtozs in poſſeſſion, and 
thereof take his oath, _ 


Statutes. 


Weſim. 1. cap. 40. Touching the oaths of 
the champions it is thus provided, becauſe it 
ſeldom happened, but that the champion of 
the demandant is forſworn, in that he ſwear- 
eth that he or his father ſaw the ſeiſin of the 
land or his anceſtor; and that his father 


commanded him to deraign the right, that 


from henceforth the champion of the de. 


9 E. 4. 35. 


mandant ſhall not be compelled fo to ſwear, 


The baitafl in an appeal muſt be 


in p2oper perſon : and therefoze there 
the defendant is reſtrained from the 


choice of battail, and muſt needs try it 
by jury; ff there be any notoꝛious p2e- 


fumption of the fat in him; as chat he 


1 AT. pl. 6. 
(b) 22 E. 4. 19. 


(e) 6H, 4. Cor. 
FY} 


brake priſon; or eſcaped by flight, being 
led rowards priſon for it, or was (b) indicted 
for it. So it an appeal of murder, that he 
was taken in the act with a (c) bloody knife; 
in an appeal of robbery, that upon freſh ſuit 
and hue and cry, he was taken with the 
17 tf e ys manner, 


peal. 


# „ 9000 


„But againſt a peer of the realm geen. 


binging an appeal, the defendant sm. 108. 
ſhal! not wage battaſl, Co. Lit. 294. b 
the king, either upon an indictment or ap- 2 Hawk. P. c. 
| : 426, 427. 
6 Ric. 2. cap. 6. Ouſteth battail in an 

appeal of rape. . 1 


c HAP. xxxvVIII. 
Of trial by witneſs. 


N a wit of dower iſſue taken upon 
the death of her husband ſhall be 
tried by witnelles: ſo ſhall no other caſe 3H. 6. 23, 


in the law. 


—_ — — — 


_ — 


FFF 


Of trial by wager of law. 


N:fome caſes' alſo the trial ſhall be 

by the dekendant's oath, which we 
call waging of his law; aS, 1. where the 2 k. 6. 41. 
tenant in a præcipe quod reddat alledg- 
eth that he was not lawfully ſum⸗ 
moned accozding to the law ok the 
land; 2. in meer perſonal contraſts, 
we call them ſimple contracts; as (a) debts () 1 H. 6. . 


v. Co. Lit. 29 ob. 


E e 4 | 1 for 295. a, 2In 
10 Co. 103. a. 


Hut. 26. Hob. 244. Cro. Jac. 105. Cro. Car. 187. Sty. 322. 2 Mod. 140. 


Vent. 261, 2 Vent. 171. Salk. 684. 12 Mod. 670, &c, 678, &c. 683. 


much leſs againſt Slanv. I. 14. c.1, 
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le) 9 E. 4. 1. 


34 H. 8. Br. 
Ley-gager 97. 


18 E. 4. 23. 


39 H. 6. 35 
27 H. 8. 22. 


12 Mod 671, 


68 15 682. 


Dy. 219. b. 


28 H. 8. 3. 


15 E. 4. 25 
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for money lent, or rent upon a leaſe for 
years of a ſtock of ſheep, or ſuch like; 
(but (c) not upon a leaſe of land: apd tho 
it be of land ſtored with beafts, 12 


et the 
defendant ſhall not wage his law for the rent 
due for the beaſts, for it is all but one in- 
tire contract; ) detinue of a horſe, or other 
perſonal thing; but not of a deed indented 
or obligation, or of a leaſe for years of land, 
nor in an action upon the caſe, for it is not 
by reaſon of any contract growing with: 
out deed; for in debt upon ſale of a horle 


for 10 J. if the plaintiff have a ſpecialty of 


it, he ſhall eſtop the defendant to wage his 
law. But upon detinue and count of a bail- 
ment by deed, yet the defendant may wage 
his law, for detinue is the cauſe of the ac- 
tion, which may be diſcharged by matter 


en fait, as the defendant's re-delivery, or 


the plaintiff's taking of it back again, &. 


oz pꝛivity of others; for in detinue upon 


a bailment by another man's hand, the de- 
fendant may wage his law, becauſe he is not 
to anſwer to the bailment, but to the de- 
tinue. So in debt upon a contract by ano- 
ther man's hand; but not in account upon 


receipt by another man's hand, for there he 


muſt anſwer to the receipt; the deten 
dant may wage his law. Theretoze 
in ſuch kind ok aftfons erecuto2s are 
not chargeable; as in debt upon ſale of 


(b) 25 E. 3. 49: goods 10 the teſtator, and (b) though the 


(c) 21 H. 6. 48 
Co. Lit. 295. a 


Sy. 199. 


party have a tail enſealed of it, for that is 


no ſpecialty ; or for (c) wages due by the 
teſtator upon a retainer, Otherwiſe it is in 
I a Xt 
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ſuch an action brought by a labourer” (who v. 22 Mod. 683. 
is bound by ſtatute to ſerve) in (a) debt up- (a) 10 f. 6. 
on arrearages of an account made by the te- . 
itator before auditors (who are judges of re- 
cord) or (b) upon a leaſe for years, though (% B. Exccu. 
it be made without deed, for in none of PS INN 
theſe caſes the teſtator could wage his law. 


Prerogative. 


No wager ok law ſhall be againſt z r. 3 3 
the king. Therefore in an attachment up- 4 co. gs. b. 
on a prohibition the party ſhall not wage his 223. 207: 
law, that he did ſue forward contrary to the | 
king's prohibition, for the king is quodammo- 


40 party of the contempt. And for this cauſe 


alſo, debt upon a ſimple contract ſhall not 50 E. 3. 5. 
be forfeit to the king by outlawry, for then 

the party were in worſe caſe than before, 

where he might have waged his law. 


Statutes. | 
Magn. chart. cap. 28. Wager of Jaw 2 Inf. 45. 
ſhall not be admitted without credible wit- 2 Vent. 271. 
neſſes. | Salk, 682. 


5 H. 4. cap. 8. In actions of debt upon _ = b. 


. 


the arrearages of an account failing to the in- 
tent (to put the defendants from their law) 
that the ſame was found before their ap- 
prentices or ſervants auditors aſſigned in, 
ſhall be in the judges diſcretion upon exa- 
mination of the attornies, or whom elſe 
| they 


. 
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they pleaſe to receive, or ouſt the defen- 
RI 7 ᷣͤ VVV 
. . 1. 3. In plaints in court barons fo; 
perſonal thiugs under fo2ty ſhillings, d 
yet (by preiciption) it may be by juty; A 
which is againſt the common courſe and or- if 
der of it. | Lo 


C HAP. M. © 


Of demurrers. 


> my 4 


6. Pl. 35. A N iſſue of the law, which we ll ; 

-717% KX a demurcer, is when admitting 0 

the matters alledged either of them 1 

reſteth in the judgment of the law, in 

The form of joining a demurrer 1s, Es prod m 
quer dicit quod placitum pred” acf. inſaſi- f 

ciens in lege exiſitt ad ipſum, the plaintiff, b 

ab attione ſua prædè, Sc. præcluden quoique ; 

ipſe ad placitum illud modo & forma placila- M; 

tum neceſſe non babet, nec per legem terre le- | 
 welur yeſpondere, unde pro defectu ſufficient 
reſponſionis petit judicium, Ic. Et pred def 

ex quo ipſe ſufficien!* mater? in lege ad prad' 
uur ab attione ſua præd verſus eum halend 
© Precludend? ſuperius allegavit quam ipſe pa- 
ratus eſt verificare, quam quidem mater pred 
guer non dedioit,' nec ad eam aliqualiter reſpon - 
det, ſed veriſicationem illam admitiere recuſat, 
petit judicium; & quod pred* guer ab action 


Jug præd' verſus eum habend præcludaiur, 
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This being joined upon an ercep: 5-2. 3. % 


tion to the oziginal itſelf, oꝛ count foꝛ 


ſome fault —— in it, doth only 
dive the defendant to make a better 
atiſwer, which we call a —_— — 
if it paſs againff bim. BY | 


a. & . ** 


CHAP. XII. 


Of afpearance 


T S far tonter ning pending 
The other mean afs are ap: 


| pearance, and rontinuance, 02 judl- 


Appearance is the parties coming a 
into the court; whereupon (a) com (a) 12 H. 4. 24. 
mon day given the fourth da F 


the very day is allowed; and ſo are all 
entries, obtulit ſe quarto die oft 3 but ſo is it 1a, _ . 


not upon a certain day given unto him, as 


Monday, 3 or ſuch like. 
When the party fo2 not appearing 48 K. 3 


ſhould have ſome great loſs oz coꝛpo⸗ | Pio Reco 

tate pain, as to have, a charter of pardon 

allowed where one before was outlawed at 

his ſuit, at a Sequatur ſub s 7 when if 

he appear not, the nd is loſt: ip a reple- 

vin, fcut'pluries, when 22 in Withernam'? E. 4. 15: 

i $ to 8⁰ 1 him, Se. he may appear, 3 H. => A 
| though 


2 


"By tat. 4 An. e. 16. beck 1. on demurrer joined, the 
Judges ſhall proceed and give judgment according to the right and 
matter in N without regarding any defects in the proceelings, 
ertept thoſe which the party demurring ſhall ſpecially ſet down 
as Cauſes of the ſame, &c. ſo that ſufficient matter appears in the 
Pleadings upon which the court may give judgment according to 
the ver y right in the cauſe, &C, 
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though the officer's: return fozce hin or 
not to it, as if in the two firſt caſes he del 
return a nibhil, or (that the beaſts be eſloined) lay 
te, ee Ws; 

$8.68. Ak the plaintiff will not appear n 
I. o. * when he is demanded at the day, which er 
f. 6. 5. is called a non. uit, 02 (ay in court that At 
Fe. Lit. 138, he will not ſue fozwards, which is cal. the 
led a retraxit, and always of record, this ad 
is perempto2y, and loſeth him his ac⸗ 
10 Aff. fl. 1a. tion. But in real ations bꝛought by a 
Old N. B. 46. Many, if one will not p2oſecute, the we 
reſt may alone; except in the wait de de 
nativo habendo, that is in favorem /ibertatis. ly 

FA _ Fo2 executozs alſo ſummons and Wb de 

=". 5m. £5e7- ſeverance lieth in perſonal actions. /» 

7H.6. 35, 4 Ik the Defendant will not plead, the 
© 34+ which is a nibil dicit, this in all actions, 

real and perſonal, is peremptory, and [altth ſec 

ein.. 

So in perſonal ackions ik he appear, the 

07H. 6. b. and the (a) ſame term or otherwiſe, after 

be) 33H. 6. 33 (b) plea or (c) demurrer joined Make de. 

©o. Li. 348, fault. And this default ſhall never be 6 

139 ved, how good cauſe ſoever he have to ex- 

cuſe it, as fall of waters, impriſonment, &:, 

for to appear and plead, and not to main- 

tain. it, is a kind of nibil dicit. But ki 

9 H. 5. 5. ther of the parties may fo2 once, tor 

35 H. 6. 33. one's common eſſoin heth not after another 

without meſne degrees, be excuſed of ap: 

earance, by an eſſoin which lieth not 

or him that appeareth in proper perſon (for 

it is to excuſe his abſence, whereunto his pre- 

ſence is contrary), nor that cometh in by exi- 

gent, or cepi corpus (for he abideth in _ 

| 5 ITY 0 


139. 
3 Co. 58, 59. 
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or by mainprize, and therefore cannot make 
default) ff they caſt an eſſoin, that is to z8 E. 4. 4. 
ay, de mand it the firſt day, oꝛ any of 1. . 36, 56, 
the four days, unleſs the other caſt 
an exception, that is to ſay, enter an 
exception that no eſſoine be received, 
And the fourth day the eſſoin muſt ei- 
ther be allowed (and then it is ſaid to be 
adjudged and adjourned) or diſallowed. 
But upon every mean appearance 
a new eſſoine lieth, (a) though one (4) 27 H. 6. 2. 
were caſt before (for the plaintiff and the 21 E. 4. 26. 
defendant, if they liſt, may fourch infinite- 
ly by the common law), as after iſſue upon a 
cuſtom baſtardy, or ne unque accouple en 3% H. 6. 29. 


' loyal matrimony, at the day of the certify ing 


the defendant may caſt an eſſoin: after eſ- 

ſoin of the demandant, if the tenant at the 

ſecond day be eſſoined, and at the third day 

demand the view, and hath it; now at 27 H. 6. 2, 
the day after the view, he may be eſſoined 

again, and at the day after that the deman- 

dant upon a wager of law in debt, and day 

given to do it, if the plaintiff be eſſoined 

at the day, and at the day given by the eſ- 

ſoin the defendant be eſſoined, now the 

plaintiff at the day may be eſſoined again. 

And this is called eſſoin de male venir, 

or the common eſſoine. Beſide which 
eſſoines fo2 ſpectal cauſes, as of being 

beyond ſea, going ad terram ſanctam, of the 

king's ſervice, and de malo lecti Are allow: | 
ed. And have (b) a year and a Day's () 27. 6. x. 
adjournment, whereupon an (c) oath (c) r. 4. 20. 
muſt be taken that the cauſe is _ Be 4h 
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Alnſt. 281, 221. 
E 


2 Vent. 57. 
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But no ſuch ſpectal effoine lieth in 
E. 6.42. an afl3ze (a) of novel diſſeiſin, (b) 


vower(<) aize of datrein pꝛeſentnient, 
and quatre impedit, for then che ſix; months 
would pafs, and ſo the church come in lapſe, 
for. ſuch efſojns muſt have a year and a day's 
adjournment; but a common eſſoin lieth 
in all thoſe caſes. 1 


21 Statutes, => T0 
: D 5 7 


Welt. 2. c. 12. In an appeal of the 
death of a man no eſſoin ſhall lie for the 


appellor, for whatſoever cauſe in whatſoever 


court the appeal be. . 
 Heſtm. 1. cap. 41. In aſſizes and juris 
utrum after that the tenant hath once ap- 
peared, he ſhall be no more eſſoined. 
Meſtm. 2. c. 28. In like manner it ſhall 
be touching demandants in an aſſige. 
Malm. 4. c. 42. Parceners, and jointe- 
nants in a precipe againſt them ſhall have 
but one eſſo ine. 
Cloceſt. e. 10. So of a man and his wite 
impleaded in the king's courts. 


9 E. 3. C. 3. Hat. 1. In a writ of debt 
againſt executors, they nor any of them 


ſhall have but one eſſoin before appearance, 
that is to ſay, the ſummons or attachment, 
nor but one after appearance. 
Wein. 2. c. 27. None allowed after the 


day given by præce partium, in caſe where 


the parties conſent to come without eſſoin. 


Marleb. c. 13. After a man hath put 


_ bm. 


The Fourth Book of LAW. 432 
himſelf upon an ma he 1 have but | 
one eſſoin. 

Weſtm. 2. c. 27. After one bath put 
himſelf upon an inqueſt, an eſſoin ſhall be 
allowed him ac the next day, but never after, 
whether he were eſſoined or not. 

Mar. c. 19. None ſhall need to ſwear to 
warrant his cſſoimn. 

Meſim. 1. c. 43. The demandanc may 
aver againſt an eſſoin (before juſtices) of 
being beyond ſea, thai the tenant was v itn- 
in the four ſeas the day that he was ſum- 
moned, and three weeks after. 

Weſim. 2. c. 17. In an eſſoin de malo 
ldi, ihe demandant may aver by in queſt 
that the tenant is not ſick, nor in ſuch plight, 
p- but he may come before the juſtices. Such 
an eſſoin ſhall not lie in a writ of right be- 
tween two claiming by one deſcent. | 

5 E. 3. c. 7. Eſſoin of the king's ſer- 


. vice, nor protection, ſhall not be allowed in 
c writs of attaint. 

12 E. 2. ſtat. of oins. See many parti 
e cular caſes where eſſoins lie nor. 
t 8 8 . a — 
5 ; Ig" 


of continuance. 


COntinuance is from day to day till 
; the end of the ſuft, eſſe (a) if the 4 f K. 3. 48. 
plaintiſf do nothing, it is called a diſcon- V. 2 Nel Abr. 


inuance; if an error be in the continuing, . and 


as Diſcontiguanee. 


| 
| 
J 
| 
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as by awarding a capias where a diſtreſs 
ſhould be, it is called a miſ-continuance, 


yo 


Statutes. 


21 H. 3. De anno biſſextili. The day in- 


-creaſing in the leap- year ſhall be reckoned 


of the ſame month wherein it groweth, and 
that and the day going before ſhall be ac- 
counted for one day. WY 


51 H, g. Dies communes in banco. Days 
ſhall be given in writs nine returns, as 
coming in Michaelmas term, from Oat, 
Mich. to Oftab. Hillari, Ec. 


51 . 3. Dies communes in banco, and 32 


H. 8. c. 21. Common days ſhall be given 


in real actions nine returns. In writs of 
dower five returns. , . 


Marleb. c. 12. In dower unde ni hil habe, 
four or ſix days ſhall be given in the year. 

In affizes of darrein preſentment, and 
quara impedit, from fifteen to fifteen days, 
or from three weeks to three weeks, as the 


place ſhall be near or far. 


5 E. 3.c.6.6 7. In an attaint five days 
ſhall be given at the leaſ. 
The ſuit of an excommuntcate pet- 


don ſhall be put without day, terme 


prot fans jour, till he be abſolved. And 
o ts it in all other caſes which hap 


pen without the plaintiff's folly, = 
by the demiſe of the king (ſo we call the 


death 


els 


_ . 
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death of the king, becauſe in law he never 

dieth, but leaveth his crown to another), non go. Be. 35, 

venerint of the juſtices, ceſſor of the eyre, oro. Eliz. 12. 
protection, c. | 


Statutes. 
1 E. 6. cap. 7. By the death of the king 2 Co. 30, 37. 


Palm. 42 2. 


no action, ſuit, bill, or plaint ſhall be dif- 3 Lev. 207. 


continued, or put without day: but the pro- . 2 W. & li. 
cels, pleas, demurrers, continuances, ſhall 4 & 5 w. & N. 


ſtand good, and be proſecuted in ſuch man- 45. 


1 Ann. c. 8. 


ner and form, as if the ſame king had lived. 4 & 5 Ann. c.16, 


After continuayce taken, the defen- 
dant map fo2 once leave his fozmer 


' plea, and plead any thing growing 


ſince this latter continuance, which 

we call a plea puis darrein continuance, As 

if the defendant in an action of account E. 3. 4. 

plead receipt of parcel by the plaintiff who 

wageth his law; now at the day which the 

plaintiff hath to perform his law, the de- 

tendant may plead a releaſe puis darrein con- 

"Cont is by oceſs 02 upon 215-4 26 

Continuance is 7 „ 

the roll: that upon the roll is a dies 47m, einge. 

datus, 02 imparlance dies datus, when 

the court giveth the parties day; and 

therefore in a perſonal action the detendant 

thall not be condemned by default after fuch 

a continuance ; for it is the act of the court, 

and he doth not demand day, as upon an 

imparlance; and this fS always befoze 35 

the count. $4 S ' : 
Such a continuance by afſent of f., 

both the parties, is called a præce par- 


tium. 


” % 
— * . — — . —— Ate EI — — ——— SY 4 1 
— — 5 2 64, — —— rr . ——. — —ꝛ ˖ — — 
* — — * — — . - * , 
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tium. So as if the deſendant come upon 
the exigent by a reddit ſe, and be by main- 
prize, yet the plaintiff may have day by 
præce parlium, notwithſtanding that thereby 


the defendant ſhall be let out of ward; for 


22 H. 6. 12. 


1 H. 6. ibid. 
v. Gilb. Hiſt. 
Com. Pl. 147, 
&c. 170, 171. 
6 Mod. 243. 


3 Hl. 8. 6. 
Raym. 34. 
2 Mod. 62. 


(a) 22 H. 6. 7. 


it is by aſſent of the parties. 

But in aſſizes the continuance is 
by a juſticiarii nondum aviſantur, and not 
by a dies datus. | 


Imparlante is when the defendant 


demandeth dap to ſee if he may end 
the matter without further ſuit, which 
he may do once, but not oftner with: 
out the plaintiff*s conſent; and fs al 
ways after the count: after which he 
cannot plead to the jurisdickion, per⸗ 


ſon, 02 in abatement to the count o; 


wit. For (a) after imparlance, a ſuper/e- 
deas of privilege out of the chancery ſhall 
not be allowed ; he cannot plead that the 
land is within the five ports, or ancient de- 


demeſne, Ec. or that the plaintiff is a vil- 


(d) 4 H. 6. 67. 
16 E. 4. 4. 
32 H. 6. 33. 


13 H. 7. 17. 


32 H. 6. 27. 


lain, or (d) outlawry in the plaintiff in debt 
upon a ſimple contract, or in treſpaſs of bat- 
tery or falſe impriſonment. (But in debt 
upon an obligation he may, for that is to 
the action, in as much as the king is to 
have the debt); or that the plaintiff is an 
alien, viʒ. to the perſon in an action of treſ- 
paſs to his houſe broken down, but to the 
action he may; nor miſnomer, as no ſuch 


town of D. where he is named F. S. of D. 
But where a præcipe quod reddat is brought 


of the manor of D. in D. there he may, for 
there it is in bar, or in an action of debt 


againſt an executor, that he is an admini- 


ſtrator, 


oy I  =< .. = 


7 ws 
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ſtrator, and not an executor: but that he 
never was executor, never adminiſtred as 
executor, he may, for that is to the action; 


noꝛ demand oper of the obligation, or 4. 7. 10. 


ſuch like; but he may plead variance after, [,y. w_—_ 


and ſo come to have a view of the obliga- 
tion and condition thereof, whereby to plead 
any matter in bar. | | ww 
But after a ſpecial imparlance, 4 u. 6. 67. 
ſalvis omnibus advantagiis, he may plead . 40d. , 


to the count oz wit, and have oper, 


but yet not in that caſe plead to the juriſ- 


_ diction or perſon. 


In an appeal of robbery, or ſuch like, 22 E. 4. * 


that toucheth like, ik the dekendant : w.. F. o. 


plead a plea whereby his life ſhould 

come in jeopardy, the plaintiff ſhall 

not imparle unto ft, but muſt anſwer, 

ſedente curia. | | | 
Default after imparlance, that is, at 33. 6. 23. 

the day given by the imparlance, fS pe- Br. Default 34. 

tempto2y, and loſeth the action in all ac- 39 2 6. 16. 

tions whatſoever, real or perſonal, for it is do. * b. 

a departure in deſpight of the court. As 335 239. a. 

in debt, treſpaſs, or ſuch like, the plaintiff | Bal, 462. 

in this caſe ſhall recover his damages in — 

precipe quod reddat, if the tenant appear and © '* 


imparle, and after make default, ſeiſin of 


the land ſhall be awarded, and not a petit 
cape. In a writ of right if che tenant vouch, 


and the vouchee enter into the watranty and 


imparle, and after make default, the de- | 
mandant ſhall recover ſeiſin of the land Fig. of Rec, | 
againſt the tenant, and the tenant over in 43 4. 


value againſt the vouchee, | 
CHR 
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CHAP, XIII. 
Of meſue judicial proceſs. 


FLRICIAL proceſs is a pzoceſs out 
of that court where the. oziginal is 


returned, pꝛalecuting the ation, And 


therefore upon an original returned 2rde, 
an alias and pluries ſhall go out of the ſame 
court, Teſte the chief juſtice ; for by the re- 
turn the court is poſſeſſed : but if no return 
at all be made, the alias and pluries ſhall 


go out of the chancery, Teſte rege. This 
mult be ſealed with a ſeal 4 being in 


the cuſtody of the 


court. 


- * - 


juſtice. of that 


Judicial pzoceſs are meſne poceſs, 


d in nature of new oziginals. 


Old N. B. 177. 


Ibid. 1 279, 


- Meine pꝛoceſs, which is fo2 any ne: 
yu at to be done, not only fo: 
the. plaintiff againſt the defendant, 
but fo2 either of them againſt any 
other, whoſe pzeſence in the court 
may be n£ceſſfary fo them. As againſt 


one that is vouc or prayed in aid of: 10 


againſt juries, witneſſes, Sc. fo to execute 
judgments given, or any thing elſe necel- 
ſary for the trial of any of their allega- 
tions. | 

Upon a fine levied befoze it be in. 
groſſed, the wits to compel atto!: 


ment are per #5 ſervitia, when the 
of A 


fine is levied of a ſeignioꝛp. 


Quem 


. 


erer ey. me ens Ann. 


of the king, But if one come and fay, that 
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Quem redditum reddit, When it fg of ox. B. 170. 


a rent⸗charge oꝛ rent⸗ſeck. 


Quid juris clamat, when it is of a re- — 168. 


mainder oz reverſion. 
Statutes. 


23 Eliz, cap. 3. The entry of record of 
an attorament upon a fine ſhall be utterly 


void, except the party (mentioned to at- 


torn) firſt have appeared in court in perſon, 
or by attorney warranted by the hand of 
one of the juſtices of one bench or other, 
or of one juſtice of aſſize, upon a writ of 


quid juris clamat, quem redditum reddit, or 


r que ſervicia, as the caſe requireth “. 


In perftfons, whether in parliament, Stam. Prer. 73. 


or elſewhere, and though the king have 
granted the lands over; 0? wherefoeber 
the king, being made party, may be 
at loſs, As when he is prayed in aid of, 
in a præcipe quod reddat, or other real ac- 


tion againſt his leſſee; but not in (b) treſ- (b) 27H. 8. 28. 


pals, (c) ejeione firme, or other (d) perſonal (c) 
action, for there he is to loſe nothing, A © 
wit of ſearch lieth, which is to ſearch = 
in the . ekoze the plea pꝛo- 
ceed, ik by likelihood ſome matter 
map be there to maintain his oh 

As upon finding by office that A. died ſeiſed 
(of certain land holden of the king) without 
heir, and a traverſe put in that A. held not 


512 A. 


Dy the 4 Ann. e. 16. ſ. 9. All conveyances by fine, &e, 


ſhall be effectual without any attornment of the tenants, &c. 
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| A, had iſſue B. who infeoffed him; z there 
no ſearch ſhall be, for no matter can be in 
the treaſury to prove whether A. had iſſue, 
no more if the king's title be by an aliena- 
tion in mortmain. 


Statutes. 


14E. 3. cap. 14. In a petition, and ſearch 
granced after four writs, whether any immi- 


nent or remembrance be found for the king 
or not, the party ſhall be put co anſwer: ſo 


as every of the four writs be delivered to 
the treaſurer and chamberlains forry days 
before the day of the return, 

5 Hl. 6. 33+ In real præcipes, where a freehold 
neo Bong 2 to be recovered upon dekault after 
38 H. 6, ibid, a, om 02 demurrer, a petty cape 

Pall go fo 2th, in the nature of a grand 
cape in all t th gs, ſave that here the tenanc 
is * anſwer fo the default only, not 
to the demand alſo, as in a grand cape; and 
therefore it is called a peity cape, and the 
| other a, grand cape becaule there is leſs | in 

Et in 0 one than 1 che 8 5 
v. Pig. Ree. U pan a vaucher, a petit cape a 
— leich In thoſe that are fo other 

hereditaments, not in point of ſeigniory, 
(a) 2 H. 4. As (a) annuity, (b) quare impedit, quo jure, 
85 get 71. (d) quod permittat, &c, upon Default as 
(@) 308.68. befo2e, a Diſtreſs ſhall go fo2th in lieu 
| of a petit cape. And both there, and upon 
bd. view granted, day ſhall be given, as in 4 
plea of land, for it is in the nature of a 
precipe quod reddat, in as much as hereby 
he is to recover the land itſelf. 


The pzoceſs againſt juro2s is firſ 


a ve- 


— 93 = 


T ao 


re ECDL. a. AF. A, Ss. 


afterwards the double of 135. 44. 
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q venire facias t0 the ſheriff to return 20% bb. 
them, at which day if they appear 6 Mee. 28. 
not, then a habeas cor | NN nm 


| . 
And after that a diſtreſs infinite, = k. P. c. 


2 
405, 40. 
Statutes. 


27 Eliz. cap. 6. No juror ſhall be return- 
ed without the true addition of the place of 
his dwelling at the time of the return, or a 
year before, or ſome other addition whereby 
he might be known; nor no eſtreat ſhall be 
without ſuch addition as is in the return. 


35 H. 8. cap. 6. In every habeas corpora. ” | 
or diſtringas, with a niſi prius at the firſt | | 
writ, 5 5. at the leaſt ſhall be returned in | 1 
iſſues upon every juror, at the ſecond 105. | | 
at the leaſt, at the third 13s. 4 d. and ever N b 


2 E. 6. cap. 32. If the principal jury ap: 
pear not fully at the nf privs, thoſe that 
make default ſhall forfeit their iſſues, tho“ 
the jury be made up de circumſtantibus v. 
Where in perſonal actions upon the 
defendant's default, the jury ſhall be 
taken, which we call taking of the jury 
by default: in an ation of treſpaſs al-. : 
ways, (a) whatſoever the iſſue be, (b) (e) 2 Kl. 6. 24. 
releale, (c) juſtiſication, &c. So in 2#: 4 
(d) debt, detinue, account, and the reſt ps mT 
e) 9 H. 5. 15. 
+ wbith h 35 2 


* By the 3 Geo. 2. c. 25. ſ. 13. upon oath that the juror 
making default had been lawfully ſummoned, unleſs ſome rea- 
ſonable cauſe of abſence is proved to the ſatisfaction of the judge, 
he ſhall. pay ſuch fine as the judge ſhall think reaſonable, not 
exceeding the ſum of five pounds, nor leſs than forty ſhillings, 
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which are fo2 things fn certainty, if 


the iſſue be taken upon a matter en fait 


(0277 2: onlp, as (a) payment, or that an (b) acquit- 
5 47 Ha tance pleaded in bar by the Bend way 
made by dures. But if it be upon the 
——— it ſelf, — or other matter 
in witing, the plaintiff may there pꝛay 
judgment if he will; but if be do not 


pray it, the jury ſhall be taken by default, 


as in an action of treſpaſs. 
The form of all Butt in aflizes of novel diſſeiſin, 
014 N. B. 106, nuſance, moztdanceſtoz, darrein pe- 
in an aflize of lentment, and juris utrum, the oziginal 
and 25. in FR wait commandeth a jurp. as well as the 


rein preſentment. defendants, tu be warned, which ſum- 


727. mons to the jury, ſerveth inſtead of a vexire 
4 — facias. So that the proceſs here againſt the 


jury is, ſomman, Babeas corpora and diftringas, 


And therefoze there, upon Default 


after that oꝛiginal p2oceſs ended, viz. 
the attachment in an aſſize of novel diſſei- 
ſin, and nuſance, the ſummons and re- ſum- 
e) F. N. B. 454. mons in a (c) 88 * 9 
' 16:3. 226. K. ſentment, and (d) juris utrum, the inqu 
eee K Gall be taken by default, whether the 
| default be preſently after the re- ſummons. 
or after eſſoin, or plea pleaded; as it ſhould 
be taken if the tenant did appear, 


8 | | 4 

B C HAP. XLIV. | 

| Of judicial proceſs in the nature of new 

; _— 
Jura pꝛoteſs in the nature of 7 3. 76. 
5 new oziginals (in none of which 


any freehold ſhall ever be recovered) | "= 
but damages only, are theſe that follow. | [ 
Firſt ſuch as command to do ſome- | 
| thing, as, 2 e 
- I. Re-fummons 9 re-attachment, 5 H. 9.4% 


N according as a ſummons or attachment lay 
5 in the firſt action, to receive in the fox 
5 mer plight a ſuft put without day, e . 135-% 


And may either revive the oziginal 
* alone, 92 the whole pꝛoceeding by ſpe⸗ 
tial wo2DS, in that re- ſummons or attach- 
ment, as if it be againſt the tenant after a 
voucher, the voucher is not received, unleſs 


Sg ſpecial mention be of the vouchee alſo, nor | | 
| any plea at all js revived but the original 
; only. But in every re-ſummons after an 

iſſue, the iſſue is revived, for day is given 

| to the jurors expreſly; ſo is all the plead- 


ing by a ſpecial re- ſummons: but no ſuch 24 E. 3. 43. 
re-ſummons, nor re- attachment ſhall be up- Neun. 33. 
on a diſcontinuance, though it be in a writ 
of ward, where a re- ſummons is given by 
the ſtatute, for upon a diſcontinuance the 
original is determined. | 


* 


5 e 2. All 
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; Ibid. 3 5. C, 


wid. 119. 


Ybid. 235. B. 


F. N. B. 30. n 
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writ of right cloſe brought in antient de- 
meſne, the tenant vouch a foreigner to war. 
ranty, and after purchaſe a warrantia charię 
returnable in the common place againſt the 
vouchee, and thereupon a ſuperſedeas to the 
bailiff in antient demeſne. Now if the 
plea of warrantia charte be determined or 
diſcontinued in the common place, the de- 


mandant in the writ of right cloſe may ſue 


a writ out of the chancery, directed to the 


| juſtices of the common place, to certify the 


king in- his chancery of it. To the end 
that if it be ſo, the bailiff in antient de- 
meſne may proceed. So upon a monſtra- 
verunt ſued againſt the lord in antient de- 


meine, and an attachment thereupon, be- 


cauſe he ſhall not be driven to anſwer to 
the attachment till the court be aſcertained 
whether the lands be antient demeſne or 
no; the plaintiffs in the moxſtraverunt mult 
ſue a ſpecial writ to the treaſurer, and 
chamberlains of the exchequer to certify it. 
In like ſort upon an indicavit purchaſed, 
becauſe the tithes amount to the fourth part 


of the value of the church, the other may 


have the king's writ directed to the biſhop 
to certify the king in the chancery of the 


value of the church, to the end that if it 


amount not to that value, he may have 
conſultation, So upon ſurmiſe made in th 


chancery, that the king's committee of 7 
ward hath done waſte, a writ ſhall go forth 


to the eſchetor to certify the king thereof, 
And ſo in all other like caſes. 


g. Cer- 


2. All certificatozy weſts; as if ina | 


a bb XX a,oo 2 


— 0 , v4 08 


— 


r 


, - 23 i 25 


ds - M8 - 


s 


a 4 
4 
e 
e 
: 
x 
e 
e 
e 


The Fourth Book of LAW. 


3 Certiorari to remove à retoꝛd out of 36 H.8.Br. C- 


r10r,, 20, 
F. N. B. 548,8c. 


a court of record into the chancery, for 
no record ſhall be removed into the com- 


mon place, nor no indictment taken in the 


country into the king's bench immediately 
by any certiorari, but firſt it muſt be certi- 


fied into the chancery by a ſurmiſe, and 


from thence ſent into the common place, or 


And every writ of error is a certiorari in it 
ChE e eee 


4. To remove ſuits out of court ba- z- 
kong, for a recordare, pore, or ſuch like, 
are to no other intent but only to remove 
ſomewhat into the king's court, and are in 


the nature of a certiorari. And upon the 


remove the recordare or pone is determined, 


for the plea ſhall not be holden upon them, 


but upon the plaint that is removed, and the 


firſt pledges ſhall ſtand, And theſe may 


be without ſhewing any cauſe in the 
wit, if the remove be at the platatiff's 
fuit; but not without ſhewing good 


cauſe in the wit, if it be at the defen- 


dant's ſuit. As being to remove a plea in F. N. B. 3. B. 


a writ of right to ſhew that the bailiff is heir 
to the land, or taketh upon him to maintain 


the matter to have part of the Jand; or that 
the tenant hath alledged baſtardy, or pleaded 


a foreign plea, or joined the miſe upon the 


grand aſſize, c. Being to remove a plea in Ibid. 162. B. 


a replevin by plaint, to ſhew that the de- 
tendant avoweth for damage feaſant, and 
the plaintiff juſtifieth by reaſon of com- 
Hg 8 mon 


| king's bench, as the caſe is, by a mitimus. 12 E. 4. 11, 
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2 mon of paſture, which is a touchi 
— therefore Furl pa be * 
„% ¼mo .. .,, 
Chele are either to remove pleas 
ay" 02 by plaint withour wric: of 


8 firſt ſozt are a tolt and 
Ola N. B. 2. Tolt Q2 collas fs fo? the plaintiff, but 


Cid N. B. ing, never for the tenant, t remove a wait of 
light out of the loꝛd's court into the 
county court. And becauſe this being at 
the plaintiff's ſuit may be without any cauſe, 

therefore this clauſe is put in every writ of 
right patent, et niſi feceris vicecomes faciat. 
Pone ig to temove into the common 


(f. x. B. B. c. place in all other caſes, viz. (a) fave on · 


ly in the cafe of a writ of right to be re- 
N moved out of the lord's court into the coun- 
(b) Ibid, ty court. As (b) writs of right removed 


(c) Ibid. 29, F. into the county court by a ſolt, (c) juſtice: 


— "o of and vicontie! writs in the county-court, re- 
(4) F. N. B. 160. plevins by writ either (d) there or (e) in any 
fe) wid. 160. A. Other court baron. And all this indifferent- 
 (#) tia. x60.M. ly (f) either at the plaintiffs or at the de- 
replev. & 292. F. fendant's ſuit. So upon a (g) natiuo haben- 
in admoaſ. of do ſued. in the county, if the defendant al- 
enn in a ledge himſelf frank, ws is driven to 
Wii of right. remove it by a pone. ut a pone to tl 
Fs move a replebin by wait out of at 
other court baron then the county 

court, cannot be without Chewing 

| could, though ic be at the plainiifi's 
uit. | Y 

$8.69, Okt the ſecond Cozt are a recordare 
| any accedas ad curiam. In both which 
bs nothing 
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nothing bat. the plaint ſhall be re- 
moved, (a) though they be at iſſue. r. x. B. . 

Recordare (b) is to remove plaints +) wia. 262. B. 


in county courts. Every (c) writ of (e) Ibid. 38. A. B. 


falſe judgment upon a judgment given in the 3 
county court is a recordare in itſelf. 1 192. B. 
Accedas ad curiam is to remove plaints 

in any other court baron. (d) Every (a) via. 38. D, 
writ of falſe judgment upon judgment given 
in any other court baron than the county 
court, is an accedas ad curiam in it ſelf. 
This alfo upon good cauſe ſhewed in ibid. 8. aj! 
the writ, lieth foꝛ the tenant to remove 
the plea in a wꝛit of right out of the 
loꝛd s court immediately into the tom. 
mon place. | 85 
5. Mittimus to ſend a reco2d out of 
the chancery, whether being certified 
thither before by a certiorari, or howſoever 
elſe being there, fnto another court of 
recoꝛd, to the end they may proceed upon 
it. But the chancelloʒ may ſend ſuch 
a recozd by his own hands, without any tia. 52. 6; 


mittimus, if it pleaſe him. 


6. Procedendo tu pꝛoceed in ſuits. ris. 6. . 


As if the lord upon a writ of right ſued in 
his court will not hold his court, the de- 


mandant may have this writ unto him; if a mia. 36. B. 


man cauſe himſelf to be eſfoined of the 

king's ſervice in any action where indeed he 

is not in his ſervice, the plaintiff or demand- - 

ant may have this writ directed to the juſ- 

tices commanding them to proceed. So Ibid. 56, 3595 
where the juſtices in any court delay the 
N plaintiff 
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Old N. B. 32. 
F. N, B. 116, &c. 


F. 
6 


4 E. 6 Pl. 67. 


N, 
Mod 


8 
231. 
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plaintiff, or the defendant, and will not 


give judgment for him where they onght to 
do ir, the N grieved ſhall have a proce- 


dendo ad j 
Df t 


court 
ters 


b 


h 


udicium. 


8 nature is a wit of con- 
'ſultation to pꝛoceed in the ſpirftual 


t, when one ſuing there fo2 mat: 


elonging to that court, as for 
matters teſtamentary, or concerning matri- 


mony, Sc. is by a prohibition teſttatned 


to pꝛolecute the ſuit. 


24 E. 1. 


De conſultatione. 
tion to be awarded by the chancellor or 
chief juſtice of the king, 


Statutes 
A conſulta- 


upon ſight of the 


libel at the inſtance of the Ein. 


50 E. 3. c. 4. 
once duly granted, the eccleſiaſtical judge 


Upon a a. conſultation 


may proceed in the ſame cauſe notwithſtand- 
ing any other prohibition. So the matter of 
the libel be not enlarged, nor otherwile 


changed. 


7. A wait of mainpzize to ſet at li 


o helty one batlable finding bail, that is 
to ſay, ſufficient _ to be bound for him 


as ſurety tu an 
reſpect of delivering him into the hands of 
his friends the ſureties is called bail, in re- 
ſpect of their raking of him 1 is called main- 


prize. 


wer the ation, which in 


Such perſons batlable be the 0 
which are taken upon a capias 02 (gin = 


recel 
or of 


ed bi 


ver ( 


mall 


Ms 
goot 
0 ſe 
for th 
one's 
For 

ln 


lame 


_ coun 


Thou 
thoug 
or no! 


a retu 
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But not the defendant in (a) appeal ( U. 7. 1. e. 
of malm, if the maim be heinous ; no sum 5+ 7, 
the pꝛincipal in an indiftment oz ap- © -f the 

peal of felony, (b) no2 the-accefſary af- (6) sf. iv. 
ter attainder of the principal (c) no2 Get 
any in high treaſon, where all be princi- 2 Hawk. P. C. 
pals, EY 5 | =; 


Statutes. 


Weſtm. 1. c. 15. Such as are accuſed of 
receipt of felons of commandment, or force, 
or of aid in felony done, and a man appeal- 
ed by approver, after the death of the pro- 
ver (if he be no common thief, or defamed) 
| ſhall be let out of priſon by a ſurety. 


8. Recaption is foz him whoſe r. . B. 16e. 
goods being diſtrained befoze fo2 rent 
02 ſervices, but not for damage feſant; 

for there as oft as they are ſo found upon ibia 

one's land, it is lawful to diſtrain them. 

For every time is a new wrong, and a new Ibid. 266. 0. 
treſpaſs, are diſtrained again fo2 the 108. 

lame thing, hanging the plea in the 

county court, 02 befoze the juſtices. 

Though the firſt diſtreſs were lawful, and 

though the rent or ſervice were behind again, 

or not; for by the firſt diſtreſs he ſhall have 114. 

2a return till he be ſatisfied of all. And here 

the goods diſtrained, muſt be the ſame par- Ibid. 165. I. 
ty's goods; for if. the lord firſt diſtrained 

his tenant, and after the beaſts of a ſtranger, 

no recaption lieth. But upon a diſtreſs of 


two men's beaſts firſt, and after of the beaſts 
of 


3 
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F. . B. 64. E. of one, it liech for that one; ſo upon a di- 


Ibid. F. 


Tbis, 169. E. 


ſtreſs of beaſts which a man hath in com- 
mon with another, and after of ſuch beaſts 
as are his own alone. Alſo be that taketh 
the ſecond diſtreſs muſt be the fame party 


that diftrained firſt ; as if the lord diſtrain- 


ed firſt, and then his ſervant or bailiff di- 


ſtraineth again by his commandment, or 


without his commandment, if he agree af- 
terwards to it, as by joining with his ſer- 
vant or bailiff when they pray in aid of him. 


Otherwiſe not, though the bailiff make 


conifance in his right; for it may be he 


hath no notice of it, and the party hath 


remedy againſt the bailiff by an action of 
treſpaſs. But this writ lieth not after non- 
ſuits in the replevin, becauſe there the plea 
is not hanging; but before avowry in the 
replevin it doth, for the plaintiff in the re- 
caption may well count that the defendant 
took them for the ſame eauſe; and that 


may make a good iſſue, which the inqueſt 


may take notice of well enough by the evi- 
dence of the parties; but upon a replevin 
ſued by plaint or writ in a franchiſe, and 
not before the ſneriff or the king's juſtices, 
no recaption lieth, though he be diſtrain- 
ed by the ſame party again, and for the 
ſame cauſe, for the king will not direct 
this writ but to the ſheriff, But if the 


| ſuit be removed before the juſtices by a 


or recordare, there a recaption lieth 

as well for a diſtreſs before the pore or re- 

cordare, as afterwards, And here the _ 
5 | OILS tl 
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tiff ſhall recover damages for the ſecond ta- 

king only, becauſe it is a contempt againſt 
law, for which the defendatie ſhall be fined, 
if he be convict before the juſtices ; or 
amerced, it the conviction be before the 
ſheriff; bur. ſhall recover no damages for 
the taking nor. the detaining of the' beaſts : 
and. therefore here the defendant ſhall not 
make avowry, as he ſhould in a replevin, 
but only may juſtify the taking, as in an 
ati of mp, tete. 


19 
. 
* 


* 


£ 


the ſheriff; to lummon four knights to 
_chuſe the grand: affiſe, when the miſe 
is joined thereupon in a wit of right. 
And this is a meer judicial wait if- 


ſuing out of: the common place, when 


the plea bangeth there, But when the 
plea is in the lord's court, or in the county 
court, then it is an originial writ out of 
the chance rx. 5 | 


9. A wait de magna, aflifa eligenda to r. N 


249 


B. 9. F. 


0. A certificate de aſiſe upon a ver- x. 6. r. 85. 


dict given in an adliſe that is not per: 
feck, whether not well examined by the juſ- 
tices, or not fully inquired of by the jury, 
to baing in the lame juroꝛs to give a 


moze perfect one. And this muſt be ſued f. . B. 421. As 


in the ſame county where the aſſize was 
ſued, and may be as well before other juſ- 
tices, as thoſe that took the aſſize: if the 


king's bench or common place be in the 


county where the aſſize paſſed, then this 
writ may be ſued there. And belide the 


+> writ 


; 
i 

| 

| 
3 
' 

i 

| 

N 

N 


1 

k 

ö 
[1 
| 
| 
; 
| 
: 
: 
i 
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Fit, ibid. 2. writ. itſelf directed to the ſheriff, the juſti- 
ces muſt have a patent made unto them, as 
in che ans U. fi 4044” 


F. N. B. 157.6, 11. Proprietate probanda ttnto the ſhe⸗ 
2 El. Py. 173. tiff, to inquire whether the pꝛoperty 
be to the plaintiff o2 defendant, when 
upon a replevin ſued, the defendant 


claimeth pꝛoperty, which determineth 
the ſheriff's power to make replevin, 


In@a, And this alſo may be meer judicial 


0 1E. 4 9. iſſuing out of the king's bench (a) oz 
(o) 2 El. ibie. COMMON place, (b) and returnable there. 
; Secondly, hither belong thoſe that 

be pzohibitozy, 02 reſtrain from doing 


ſomething, where the p2ohtbition itſelf 
is in lieu of a ſummons, And after 


that, the proceſs is an attachment and dil- 


F.N. B350.D. treſs: ſo in every Writ which is upon a pro- 


Old N. B. 30. 
Ibis, 28. 


hibition broken, as a quare non admiſit, 
quare incumbravit ; for every breach of a 
rohibition is a contempt in itſelf. 
Ok this ſozt are, 
1. Pꝛohibitions to reſtrain the pat» 
ty from ſuing in an inkertoꝛ court that 
bought not to hold plea of it. As in 
(a) bid. 30. the ſpiritual court, for (a) any plea that con- 
cerneth not matrimony and wills, as for 
(b) 22 E. 4. goods or debts, Sc. and (b) though it be 
nom of matters for which the plaintiffs have no 
remedy by the common law, as of a cove- 
nant broken without ſpecialty, or debt, &c. 
againſt executors upon a ſimple contract 
made by their teſtator; or pro Lefrone fidei, 


againſt one which hath waged his law in an 


action 


where 
queſtic 
but wi 
the ſp; 
that c. 
accept] 
ſhop, 
parſon; 
Chriſti 
ed by 
debate, 
penſatic 
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action of debt upon a ſimple contract, and 


ſworn falſely. So if the bailiff in a court F. N. B. gz. &c. 


baron hold plea of matter above 40 5. the 
defendant may have a prohibition: and 
theſe prohibitions may be directed to the 


451 
19 H. 6. 5 
Old N. B. 31. 


judge himſelf, not to hold plea in thoſe ca- 


ſes, as well as to the ſheriff, 


to reſtrain the 
party from ſuing. 


Such a p2ohtbition. is an indicavit 


fo2 the defendant's patron, when the 
right of avowſon of any part of one's 


tithes fs. in demand in the ſpfritual 


court between two clerks claiming 


from ſeveral. patrons, . So as the indi- 2 F. 4. 13. 


cavit is always between four perſons, whereof 
two are; patrons, and the other two clerks. 
One claiming to hold of the avowſon of 
one patron, the other of the other patron; 
for an avowſon being a lay hereditament, 
wherefoever- the patronage ſhould come in 
queſtion, the common law is to decide it: 
but where that is not to come in queſtion, 


the ſpiritual court ſhall decide it by ſuit in F. N. B. 104, 


105, 85, 86. 


that court, called ſpoliation. As a parſon watfon's Comp. 


accepting another benefice, or created a bi- lam. 7, 22, 


ſhop, and having a diſpenſation to keep his 
parſonage, ſhall have a ſpoliation in court 
Chriſtian againſt another incumbent preſent- 
ed by the patron, and then ſhall come in 
debate, whether they have plurality or diſ- 
penſatian, o no... =. . 
And this indicavit lieth, though it be 3 
but the right of the twentieth or thirtieth 
part of tithes that is in demand; for at the 
| Gg 2 common 


8 H. 6. 20. 


— 
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common law the court Chriſtian had no 


power to hold plea of any part of diſmes; 
but a prohibition lay till the ſtatute of 


Weſim. 2. cap. 5. which will have an indica- 


vit to be of tithes to the value of the fourth 


part of the church at leaſt: but hefore that, 
it might have been of the twentieth part, 
and the patron thereupon might have had a 
writ of right, whereupon at the common hy 
there was à writ of the avowſon of the tithes 


of five acres, or ten acres, or one acre. But 


now, fince by the ſame ſtature an rndieavit 
ſhall not be granted of leſs than che fourth 
part, therefore there is a wtit of the avow- 
ſon of the tithes of the fourth or third part. 
But at the com hay there was no ſuch 
writ. : 


: Saane. | | 
2 2. cap. 5. When the parddn of 


any chureh is diſturbed to demand tithes in 
the next pariſh by a writ of indicavit, the 


patron of the parfon fo diſturbed ſhall have 
a writ to demand the avowſon of ' thoſe 


tithes. And after the plea deraigned in 
the king's court, then it ſhall proceed” in 
the court chriſtian, © - 

19 E. 3. cap. 7. Pro ard, and cap. 47. 


Writs of {cire facias to anſwer of diſmes in 


the chancery, and to ſhew'why ſuch diſmes 
ought. not to be reſtored the demandants, 
ſha | not from henceforth be granted ; fa- 
ving the king's right, as he and his ancel 
tor were wont to 2 


2.4 
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2. A ſoperſedeas to ſtay any further 
pꝛoceeding in the ſuit. As if a writ of — 2 


e 


Df this nature are, a wait of pea ce 73% 3: Vouck. 


fo2 the tenant, upon a wait of — 44 E. i. Droit 45. 
"©. 


But if battail be joined, that ſhall. be deter- 1. ibid. 
mined there, and after ſuch a writ brought, 
the plea may proceed by leave of the juſti- 
ces. As if the vouchee come before them, 
ahd enter into warranty, they may award, 
that he ſhall go to the court of the lord, 
and there warrant to the party that vouched 13 E. 3. ibi. 
him, and aſſign a day certain of the court, 
and alſo give leave and power to the lord to 
hold his court. 5 
| Sc _% 


43. 


; 
| 
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r. x. 5. 1s, uc. De libertate probanda fo; the defen⸗ 


dant upon a nativo habende ſued in the 

county, Clatminix to be frank to the 

ſheriff to adjourn the plea before the 

ola N. B. 46. — in eyre. And therefore muſt be 
brought before any pone delivered by the 

lord to the ſheriff to remove it: and this is 

aà ſuperſedeas to the lord not to proceed till 

the day of adjournment, nor to ſeize the 

villain till the plea diſcuſſed. | | 


Statutes, 
25 E. 3. cap. 18, The lord may ſeize the 
body of his villain, notwithſtanding that a 
| . writ de libertate prohanda be hanging. 

F.N.B.593,&, Idemptitate nominis fu ane moleſted 
pp a ſuit againſt another of the ſame 
name. As if he be taken by a capiat or 
exigent awarded againſt the other, or diſ- 
trained by proceſs aut of the exchequer ; 
and this writ ſhall be either to the eſcheator 
or ſheriff, according as he is yexed, or his 
goods taken by either of them, to ſurceaſe 

againſt him, or againſt his goods. by tt 


\ 


= ProteFions. cum clauſula volumus 
when the king, in reſpeft of the defen- 
\Dant being in his ſervice, taketh him, 


Tvid. 65, &c. for the plaintiff can never have a protection 


Oo. Tit. 2307133. for him, unleſs it be in ſpecial cauſes, where 
39H. 6. 38. the plaintiff doth become defendant, into 
his pꝛatectian fo2 one year, to be free 

from all ſuits. „„ 

8 8 Writs 
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Writs of dower, quare impedit, al- 


ſizes of novel diſſeiſin, and pleas be⸗ : 


foze the juſtices in ey2e are accepted: 
therekoze it ſhall fo2 that time ſave all 
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Old N. B. 21. 
= H, 6, ibid, 


defaults. So as upon a protection (caſt in 21 H. 6. 20. 


a plca perſonal) at the niſi prius, and repealed 
at the day in the bank, yet the inqueſt ſhall 
not be taken by default, for the default was 
once ſaved: otherwiſe it is of a protection 


_ diſallowed at the day in bank. And a man 39 H. 6. ibid, 


may excule his default at a grand cape or pe- 
tit cape, by caſting of a protection: but a 
protection can endure no longer than for 


one year, for otherwiſe it might be for 2 Vern. 317. 


ewenty, thirty or a hundred years, and by 
the ſame reaſon for a thouſand years, which 
were à great inconvenience and diſheriſon 
to the party; but a protection for one year 

is not ſo, for after the year ended he may 
have a reſummons, and proceed in his ſuit; 
yet the king after the firſt year ended may 
take him again into his protection for ano- 
ther year, though it be ſpace of ten or 
twenty years together; for in that caſe ap- 
peareth at the firſt no miſchief nor inconve- 
nience, as there doth when he taketh him 


into his protection for ſo many years at once. 
Statutes, 5 


5 E. 3. cap. 7. No protection ſhall be al- 
lowed in writs of attaint. 


This kind of pzotefXfon is double: 35. 6. 36. 


protectio quia profẽcturus, when he is to 


go beyond ſea in the king's buſineſs. 


r 


* 5 


F. N. B. 65, 66. 


Ibid. 
39 H. 6. 39. 
Co. Lit. 130, 131. 
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Protectio quia moratur, When he ſtap⸗ 


eth there abaut it: ot which nature 
is alſo a pꝛotettlon quia in priſona, 


when being fent bepond ſea in the 
king's wars, he fs there taken and 


detalned in piſon. The going or ſtay- 


ing about the king's buſineſs in the marches 


of Scotland, or ſuch like places, is counted 


as beyond ſea, But a protection quia mora- 
tur ſuper altum mare is not good, for it 
cannot be intended that he dath abide 


there. 


Statutes. 


13 Ric. 2. cap. 6. A protection in re- 
ſpect of going beyond ſea diſallowed (ex- 
cept it be in voyage royal, or buſineſs of 
the realm) where it beareth date after the 
ſuit commenced: and the lord chancellor 


hath authority to repeal it, if he go not in 


convenient time, when he returneth. 


A ſtatute of protection, 33 E. 1. Aver- 


ment is given againſt petition for the king's | 


ſervice. 


1 Ric. cap. 8. Protection (volumus) not 
allowable for victual taken or bought upon 
the voyage or ſervice, whereof the proter- 
tion maketh mention; nor in treſpaſſes and 


other contracts made after the date of the 


ſame protection. 


Prero- 


|  Prerogateve. : 
The king may take his creditoꝛ in- . 65. . X 
to his Moreton, that na other cre⸗ Jen. 2:3, 244- 
dito ſhall ſue or arreſt him, till the king | 
be ſatisfied, which is alſo a protection 
cum clauſa volumus. | 


Statutes, 


25 E. 3. cap. 19. A creditor ſhall have p. %. 
an action and judgment againſt the king's Co. Li. 131. b. 
| debtor, notwithſtanding ſuch a protection; v. Gb Hi. 

but not execution, unlets he take upon him View ofthe | 
to pay the king, and then he ſhall have "O00 
judgment and execution of both debts, as 

well of that due to the king, as to himſelf. 

pe may alto by a wilt called war. . 2, v6 

rantia diei, Fehearfing that one which 

ſhould appear in p2oper perſon, whe- 

ther it be the plaintiff or defendant, fs in 

his ſervice, will that fo2 one day no 

default be reco2ded upon him. So as if 

the tenant in a præcipe guod reddat make de- 

fault at the grand cape, or petit cape; yet 

before judgment upon that default, the king 

by his writ may make that it ſhall not hurt 
him. And this ſtandeth with reaſon, be- 

cauſe every man is bound to ſerve the king 

in his affairs. Neither is it material whe- 

ther he be in the king's fervice or not, when 

the king certifleth that he is: for it ſeemeth 

by the words of the writ, that the king by 

his may for one day warrant 

his default. And this writ cannot be gran- 

red bur by the king himſelf. 2 
| 4. Eſſoin 
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4. Eſſoin de malo left, is a wait to 
warrant an eſſoin of lying ſick a bed, 


_ caff by the tenant in phe of right; 


19 H. 6. 57. 


commanding four knights to ſee him, 
and if he be ſick, to gide him day at 
the end of the year, and the day fo? 


ſo long adjournment is in that eſſoin. 


Statutes. | 


Weſtm. 2. cap. 17. In an eſſoin de malo 
lenti, the demandant may aver by inqueſt, 
that the tenant is not fick, nor in ſuch plight 
bur that he may come before the juſtices. 
Such an eſſoin ſhall not lie in a writ of right 
| : 3 two claimin 2 che deſcent. 

F.N.B. 32. T. g. A ne admittas fo either party, plan- 
— Camp. tiff or defendant, in A quare — 0 
_ . affize of darrein preſentment to the oꝛdi⸗ 


till the matter be diſcuſſed. | 
F. v. B. ibi, And this muſt be ſued within fix 
months, and not after, for after the ſix 

months it is lawful for the ordinary to pre- 

: ſent by lapſe, but being ſued within the fix 

() Ibid. 222. L. months, the ordinary may neither himſelf (a) 
N collate within ſix months (but afterwards 
(b) Ibia, by lapſe he may), nor (b) admit the other's 
le) Ibid, 222, H. Clerk at any time, (c) though it be after the 
5 ſix months, and though it be found for him 
by a jure patronatus, which is a commiſſion 

that the ordinary may grant to enquire who 

is the right patron. oe q 


nary, not to admit the other's cletk 
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6. A quare incumbravit fo Him that r. v. R. 111. 
ſueth a kn admittas, and after recove- 
keth in a quare impedit, or aſſize of dar- 
rein preſentment, though it be after the ſix 
ö — but before recovery no quare in- 
cumbravie lieth àgainſt the oꝛdinary fo2 
incumbꝛing the church contrary to the 
ne admittas. But of a collation or ad- 1b H. 
mittance before a ne admittas ſued, no | 
incumbravit (but only a quare impedit y ſech, 
for the ordinary can have no notice till the 
ue admitas. 

But no ne admittas, nor quart carb Wia. 13. 8 | 
lieth i in a writ of right of avowſon, though 2 —__ 
the church become void hanging the writ, 239, 240, 264, 
and the biſhop do incumber it, for the de- 
mandant there ſhall not recover the preſent- 
ment but the avowſon. And if he have title 
to preſent, he may preſent, and upon diſtur- 

have a quare R. 


5 HAP. XLV. 
Of judgments. - 2 


HUS far of fuits. Judgment is 122.0136 
the court's final. determination zee gelt. 


of that ſuit. - amen 
. Op pon judgm 3 the king in fuit in een 
petition, he is. peſently out of pol f. r b, 


on. And therefore every judgment is che jadgment to- 
2 it ſelf an amoveas manum, or an ouſter lo ef. . 
maine, In a wait of right the judgs en. 
ment iſlue foinen is final "yer 


prer, 78, 
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ther fide, not only when it paſſeth by 

verdict, or vanquiſhing of the ocher's chaih- 

(s) F. N. B. 12, pion, but where the demandant is (a) non- 
3 El. Dy. 301. ſuit, or the (b) tenant maketh default, or 
8 the (c) youchee after ſuch an iſſue joined by 
(c) 26 H. 8. 8. him, deparieth in deſpite of the court, Sc, 
o. Lit. 139, 2944. 3 1 ame? 


Jay Prerogative. 15 
F. v. B. 21. Pp. Qgainft the king judgment is not 
final, but is always with a /alvo jure regis, 
diser Re. , BECOVeries in a wait of right bind 
cor. 177, 18, All ſfrangers not claiming within the 
Es. Lk. 15. . bear. As being ſuffered by a diſſeiſor, it 
bdindeth the diſſeiſee by his non - claim. Te: 
nant fo2 life ſuffering a wongful re: 
covery, it ſhall pꝛejudice his right that 
hath the inheritance, m_ he be 
p2ayed in ald and make default, for 
no aid prayer is there. neceſſary, in as much 
as the other being tenant of the freehold, 

1 4x, a recovery is good againſt him. Butt that 
wo after the death of tenant koz life, he 
5 map kallitp it by action of ad terminum qui 
preteriit, or writ of right, which we call 

falſifying of recoveries. But he cannot enter, 

©) 26,3. (d) neither can leſſee for years at the com- 
Co. Lit, 46. a. mon law falſify, for having but a chattel de- 
' rived out of a freehold, there ig no reaſon 

_ he ſhould falſify a recovery which draweth 
Ps Rec: 53% the fee-ſimple out of the leffor;; ;, Alſo the 
3 Mod. 4% preſent eſtate upon which the leaſe depends 
e — deſtroyed, the leaſe muſt needs be et 
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Statutes. d 4g v. Pig: of Rec, 
i £ $165: ©, 73 0 93. 
14 Zz. cap. 8. Every fraudulent reco- 
very againſt any tenant for life, or where- 
upon any tenant for life, or he that hath 
right to eftate for life, is vouched, fhall be 
void againſt him in the reverſion, or in the 
remainder, unleſs it be by his own aſſent 
appearing by record. | $52 


1 . 


2 5 
4 — 


21 NM. 8. cap. 13. Termors for years, Co. Lit. 46. a. 
or in by execution of ſtatute ſtable, ſtatute 150, k. 18%, 
merchant, or .elegi}, may falſify recoveries 66. 
only ſor their on term in ſuch ſort as te- 
nants of the freehold, neither party nor pri- 
15 to the recovery, might at the common 

1 „„ 1 ö 


F448» 4344 {4 
1 


ſocage againſt gardein by knight⸗ſer. 


ed ta endow her ſelf wholly of the 
and fn ſocage. And this is called der 
dle la plus beale; but ſuch dower ſhall not be erk. 38. 
where the woman is gardein en fait hy knight 
ſervice, nor where all the huſband's lands were 
holden in ſocage, aud ſhe brings her writ of 
dower againſt the hdir; nor where ſhe brings 
it againſt her huſband's feoffee with warran- 
ty, for he may vouch the heir. 
A debt ackn d in court of tines fit 
recoꝛd either to the king o2 to a com n ae 
moner, is in the nature of a judg⸗ d, .wrighc's 
Woke an „ ment, ren. 165, | 


* 170, 171. | 
Plowd. 440, 447 2 Inft. 394; 395, 496. 4 Inſt. 79, 238. Co Lit, 290. ai 
php 292, 1. N. B. 93, hw 9 23 90 
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ment, and called a recognizance. And 


therefore ſuch a matter acknowledged by an 

infant, cannot be avoided, but during his 
(a) 1BE. 4. 13. nonage only. As a (a) fine by writ of error, 
tt) 7 El. Dy. a (b) recognizance, ſtatute, or ſuch like, by 
28 E. 4.5, an audita querela; for:it ſhall be tried by 
_ 3Moe. 307, 310, inſpection of the court, whether he were 
Big. Rec. 60 to 4 no. Sf 7 5th | 
Os. Lit. 131. a. 1 Mod. 246. 2 Show. 281. 12 Mod. 444. 


0041 E. 3. In appeals of (c) maime, indick⸗ 
00 4 f. 4. Ments-02 appeals of (d) felony, the 
(4) 40 E. 3. 4 

AY — ſhall not be compelled to an- 

() M. Prog. [wer tilſ attainder of (e) all the pafnct- 

3 E. 2. Br. Cor. bülgs, by verdict, outlawry, or though it be 

ug. by taking him to his clergy, or abjuration- 

(f) a1 H. 7. 3. So as if the principal die, (f) or have his (g 

— on Cor. pardon before; or if two men be indicted; 

378. one as principal, the other as acceſſary, and 

the principal be afterwafds-actainted; of ap- 
N other felony and hanged z the acceſſary ſhall 

(b) 3 Mar. Dy. be diſcharged; and (h] if one of the prin-. 

raignment of the Cipals be not attained, the acceffary ſhall 

| Principal and ac- not recover damages againſt the abettor, for 
ry, v. 2 . . ; 
Hawk. P. C. cap. he is not legitimo modo acquietatus. But in 

% alſe of high treaſon all offenders are accoun - 

ted principals, and there is no acceſſary at all. 

Of «he benefit of Me that is, 02 by poſſibility may be 

F. Cg. ;. Uulthin oꝛders, for one being within orders 
85 (if he ſhew them, or the ordinary certify 

ſo much) ſhall have his clergy, whether he 

can read or no. Otherwiſe he muſt be able 

to read a verſe, namely, a Deacon at the 

leaſt, may have the benefit of his cler⸗ 


> gp, fave him either from judgment when the 


clergy-is prayed before, or from e | 


1 


if it b 


pable 
either 

any b 
is to 
appeal 
misfort 
ty larct 
have ju 
in caſe 
And ſu 
antient 
were ir 
it upon 


the felc 
wiſe he 


of offic 
lenge, 

may w. 
after th 
back, 

verdict 
is in fat 
him Ne 
this p 
imped 
or a m- 
judges 
challeng 
clerk, | 
ed. O 
read as 
and the 
judges c 
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if it be prayed after, ff he be found cul⸗ 


pable by verdict, or his own 3 — 


either before the coroner, or the juſtices, 


any bar, felony, where life oz member 
is to be loſt, be it upon an indictment or 


appeal, but (b) not for. killing a man by (o) bis. 124. 


misfortune, or /e defendendo, nor yet for pet- 
ty larceny, for in theſe caſes he is not to 
have judgment of life or member. No more 
in caſe of high treaſon, or petty treaſon. 


And ſuch a ( clerk might indeed by the (e) bis. 3% 


antient law have had his clergy before he 
were indicted. . But now he ſhall not have 
it upon his arraignment, unleſs he plead to 
the felony, and be found guilty ;; for other- 
wiſe he ſhould loſe his goods by n inqueſt _ 
of office,. ro which he could have no chal- 
lenge, as he may have to this, But yet he 
may wave this benefit, and pray his book 
after the inqueſt, and before their coming 
back. In which caſe notwithſtanding, the 
verdict afterwards ſhall be taken. And that 
18 in favorem vitæ; becauſe if the jury find 
him Not guilty, he ſhall be diſcharged. And 
this poſſibility (there being no other 

impediment) as if it be a woman, a blind 

or a maimed man, ſhalt be tried by the 
judges, And therefore if the ordinary 

challenge him, where he readeth not as a 
clerk, he ſhall be fined, and the party hang- 


ed. Or if he refuſe him, when he doth Ibid. 223. 4. 
read as a clerk, the ordinary ſhall be fined, ? f + 28. 


and the party. diſcharged, for the court are 
Judges of his reading. And the ordinary is 
| ; there 


* 


SE. . 28. 


mf. 138. c. 


Ibid. 139. b. 


Ibid. 108. 


5 for the entry is, 
dinaria, hy his u eneſs to read a'verſe, 


Pplaintiff in the 
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there on ta challenge him for his clergy, 
ut clericus ideo tradatur 


h he cannot” read withut ſpelling. 
But if he can read but here a word and there 


a word, and no three words together, guære 


whether that be ſufficient. 
Clergy is the delivering of htm to 
the o2dinary to be kept in puſon. 
Ik it be befoze judgment, in which 
caſe we call him a clerk convict, he ſhall 
be tried there by a jury of clerks. And 
therefoze purging himſelt᷑ chall go at 
at large, Therefore is a writ to command 
— — admit him to his purgation, 
himſelf, but being found 


ot purging 
— by. thole clerks, he ſhall be 


oniydenraded, 


But upon an appeal of robbery, or 
ſach like, no purgation (hail be admit: 
ted. The reaſon ſeemeth, becauſe then the 
ſhould recover his 
goods without cauſe, when by the purgation 
ie did appear that tho other was not guilty 
of the felony. i 

A clerk convit ſhall not anſuer t 


_ offence committed betore. 


Preregative 


72 6. Br. Forf. A clerk convit foxfeiteth his chat. 


— 138. 


tels; and ſhall never have reſtitution tho 
— make purgation. Notice muſt be gi 


ven to the king of the tims rp 
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rty make epurgation. If the clergy 


E hich 25 we call Stam. 138. e. 
him, a ver op! n Þ | emain in 


perpetual nuten. Wo 


we * 4 1 * ” 
{AW Slate. n 


23 278 4. ; revived. 5 K 8. cap. 10 
One arraigned u on an indictment of peicy 
treaſon, wilful burning of houſes, murder, 
or other felony, ding co the 
WI the ſame Ratite, if he * — 
W 70 or froward of ind, 
eremptoriſy above twenty, br 1 
nde det! anſwer, ſhall loſe his cler We 
ſuch mariner as he ſhould,” if upon 
goa he had, been found gull 308 


25 EU 3. Pro 7 ap? 4. "Convict er 
petty treaſon ſhall have it. 


18 Ellx. cap. 6. None in felonlous: rape, 5 
raviſhment, nor burglary. R 


TTY is bs 6 OT gi. 1 $56 | 
18 Elz. cap, 6. None in carnal abſing 
a woman within ten years of age. 
0 3 #2 $18 
'25 . 8. cap, bes ki <a. Ker None 
in buggery... welye 


5 E. 6. cap. 9. None for li that rob- 
beth any perſon. in any part of his dwelling 
houſe, 4 th or tent in apy fair or mar- 
ker, himſelf, his wife, children or ſervants 
then being th re, or within the precin&t 
thereof, either ſleeping or awake. 


: 48 
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| 1 debe 
to bommiĩt petty treaſon, or wilful made, 
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E "Ph. EN N. 4. None for him 
a be oo. e oi 


or robbery, in any dwelling 'houfe, er in or 
near any highway, or within the marches 
of England againſt Scotland, or wilfully to 


burn any dwelling houſe, or any. part there- 
. or any bar e corn heren | 


25 H. 8. cap ap. and 5 E. 6.59p.40. He 


| 4 doth a robb e or burglary in one 
county,..and'is taken with the ggods ſo rob- 


bed or ſtolen in another county, ſhall loſe 


his clergy there, as be ſhould: do where the 


e e commit. 
4 H. 5. cab. 13. 1 E. 6. cep. 12. Grant 


able but once to ane er 2 be be 


within orders. 
4 H. 7. cap. 13. He that aſketh his cler- 


oy the ſecond time, ſhall at a day certain 
L bring his letters of order, or a certificate. 


4H. 5. cap. 13. He that lib his clergy 
ſhall be marked in the hand, with an M. if 


he were convict of undder; with a T. if 


he were convict of other felony. 


1 E. 6. cap. 12. Lords of the parliament, 


in all caſes where the clergy leth at the 
common law, or is reſtrained by ſtatute, 


(hall upon his prayer be adjudged as a clerk 
convidt, though he cannot read. 


8 Elia. 
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32 8 Eliæ. cap. 4. and 18 Elia. cdp. 7. Af 
ter purgation he ſhall. be put to anſwer to 
any ſich» offence (committed before his ad- 


467 


miſſion” to the dergy}, whereupon clergy is 


not allowable, and whereof he was not; be- 


fore indicted: and; agquicted; convicted, or 


attainted, or pardoned, and ſhall be de- 
meaned in all things, as if he had never 
been admitted to his clergy. x. 


chaſe a charter of pardon afterwards. And 


there is a writ of eſcheat of land for felony, 


pro qua utlegatus fuit. 


o fs abjuration an attainder in itſelf — ge & 


(and (a) that the ſtrongeſt that can be being 52, 447. 


by his on confeffion) and a (b) forfeiture 


3 Wms. 38, 39. 


(a) Stam, 122. c. 


his lands. And there is a writ of eſcheat (b) 4 El. Pl. a6a. 


of land for felony, pro qua abjuravil regnum, 


And therefore (e) he that is hanged: upon (e) 3 E. z. Cer, 
judgment againſt him, and becometh alive 55 


again, cannot abjure (but an abjuration in 


Hh 2 ; that 
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tthat caſe is an eſeape); for one cannot have 
re judgments for one offene. 
2H.4.2 - The-offendcr upon a preſentment 
ns is in the leet oz cherick s turn ſhall be 
Stam. 167. e. amerced. i ei 
F dekendant in an appeal of fe: 
297, ccc. to 206. tonp, being acquitted, ſhall have judg- 
ment alſo to recover: Damages agatnſ 
the plaintiff. And if the plaintiff be not 
ſufficient, then common law and common 
reaſon will, that he recover his damages 
3 thoſe that procured or aberted the 
plaintiff to purſue the appeal: but theſe 
damages againſt the procurers or abettots 
were to be recovered at the common law 
only, by writ original, that is to fay, by 
writ of aye and not A, 


Statutes ETD A oh 


| Wen) 2. cap. 12, One ; acquitted 
upon an appeal, or: indictment of felony, 
may have the abettors inquired, and have a 
judicial writ for his damages againſt, if the 
relle: be not ſufficient. 


8 H. 6. cap. 10. An action upon the cal 
given for him, that is duly acquic by verdict, 
againſt every procurer of any judgment or 
appeal of treaſon, felony or treſſ pals. And 
like proceſs ſhall be therein, as in a writ of 
treſpaſs vi & armis. 


The plaintfff 3 hall be 
allowed his coſts of luſt. 8 


CHAP, 
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2 


0 H A # 4 NI V 
o Find cial wr ts 70 execute Judo 


5 HESE 3 ode their. d 
1 v rits belonging to them, both meer 
| judicial 'writs for the execution of, them, 
and new original in the nature of judi- 
cial writs, to _— ſome matters een 
Judgments. Voi ö 
Meer judicial wits in real 02 per- 
ſonal-aitions, are either ſuch as lie 
only — the year and day after 
the judgment — 02 a ſcire facias. 
Thoſe ok the firſt ſozt are between 


the parties to the recovery, for other- 
wile though it be within the year, he that 14H, 7. 15, 19. 


recovereth is driven to his ſcire facias, as if 7. 8. 

it be for debt or damages recovered againſt 

a feme ſole, who' afterwards taketh a huſ- 33 F. 3. Sei. f.. 
band, or by or againſt one's predeceſſor or 14 H. . E 
teltator, and in the ſame court where dag ;- oe 
the recovery was; for if the record of 4; 

a recovery in an aſſize of novel diſſeiſin be 5 Go — 
removed within the year into the chancery 5 Carth. 3%, 21 
by a certiorari, and from thence to the 8 ode abs, 
common place by a mittimus, or removed 

by-writ of error out of the common place 

into the king's bench, and the judgment 

_ affirmed within the year, yet the party is 

driven to a ſcire facias. - So if a fine exe- 


cutory be removed out of the common 
Hh 3 place 
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place into the treaſury, and come back by 
certiorari and millimus, within the year, no 
execution ſhall be by an Babere Null ſeifi- 
nam, but by a ſcire facias only. But altho 
the judges of the common place ſhould all 
die within a year after their judgment, and 
other juſtices be chofen, yet in chat caſe 
execution might be well enough without a 
Fire fucias; for it remaineth ſtill the ſame 


court; or if che juſtices in eyre come into 
che county, where one hath recovered be- 


fore the Juſtices of aſſize, they may award 
execution. by a /arefatids within the Fear. 
Df this kind are upon rorovery in 
real 02 mlrt ations, 
1 Parke. 42. 34 b. Habere facias ſeiſinam to put him in 
Pai Sher, 250, poſſeſnon upon a freehold recovered, 
6 Co. 52.4, in an aſſize, præcipe quod reddat, Ofc. 
| Habere facias — upon a term 
foꝛ — 1 recovered, as in an ejet7ion: 


| firme, &c. | 
ns, go, A wait to the biſhop to admit one's 


clerk upon a preſentment recovered, 
in a guare RR „or aſſize of darein pre- 
— he fuit be againſt the biſhop 


himſelf, then this writ may be to the ſame 
biſhop,for ta the e b at che pariys 


choice. 
2 Inf}. 143, 394. 


Thofe upon a recobety in perfonal 
c+.Li. 239. ae, are of two f02ts, either to 
C:o. Car. 24. HAVE Execution of the profits of his 

any and chatrels, oz u capias ad ſatisſa· 
ctendum. 


in court barons execution ns 
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only by diſtreſs, and impounding till . r 


the party be ſatisfied, for they have DO 2 Lev; 203, 
power to {ell or deliver the diſtreſs to the Ven- 25 
party, neither doth any executiom by the 5 Moe. 44. 
body lie there. 
In thoſe of the firtf ſoꝛt execution 
yall be of any (a) land which che par- gung d, 
but ka ( chattels ough it, be c B, i, 
lealeg, fat years). only. thole: wbich he 57m 
had daz ak the. execyugion ſued. (8) i 
So as if he ſell; his goods bong Ade, affen ; Co. 371, and 
Judgments and hetore the wair of execution Pe 20 Car 
ſued forth, thoſe gonds are Wc lab the $0 16. 


execution ; or if a writ of executign bed l — ol 


torth, and never returned, and after the dea Vent. 218. 
fendant alien his goods, and then the plain- Cath 47h. 
tiff purchaſeth another writ which is returned, 3 Mod. 188. 
yet execution ſhall not be of thoſe goods, 5 376. 
for writs which never are returned are not | 
of record, nor of any force at all. But an 
alienation made after the zefte of that ſecond 
urit had been nothing worth, _ | 
Df this kind are a geri facias, and n Sf. . 447 
lerari facias. Fieri facias ti leby execution Co, Lit. 290. b. 
of his goods and Chattels anly. Levari f my wigs 4 
facias £0: Jevp execution. of the pzofits -, Dy 
of his. land and chattels, © The form aan"; 30. J 
is, Prediete pecuniam de. terris & catallss J. 
redid7i (che defendant) - overs facias, its per. 203. 
„% dio prefa? (the plainriff yo: 539 
dehberand:., And this having words that he i 
hall levy tie mony of his lands and chattels, 
it ſeemerh that the ſheriff may take the rent 
8 1 H h 4 Fax- 


"YT The Fourth Book of LAW. 


pay ble by the tenants in execution of the 
gebt, but not to mY the land, {birt 


RAA ho REES 
wrnety oil | 
1. 13. 141 a3! 6+ * beau, ic * nd; 1115 
175 18. He hr geen 
Toft. 
Lek de dr db, . 8 EE e g's 6H 


— bes 75. bis Soy hoes Hue a / re facias of th&] TA 25. 
dT cities of the de 67, br & Writs by he: 

= Way riff) to gelibet kim alle the chatteb 8 of the 
dtebtor (except oven and plow- BRA): -and 


ke escey bf: bis larid by ' reaforiible ex- 
deut Hill the! debt he levied. *'And'if he be 


esche got of the'Jahd;' he ſhall have an 
alter, und eee "a writ of An 
8 "If beg be, £ | 


6 : Ar i Abi, Burde! A debt: ac· 


4 Inſt. 238. knowledged' to a ' merchant, before the 


| 8 K. mayor of Landon, York or Briſtol, or before 


a mayor or clerk (appointed by the king 
thereunto) ſhall he inrolled, + And if it be 
not Paid at the day, the debtor's moveables 
fall: Be priſed and fold in ſatisfaction by 


the mayor, if he have any within his juriſ- 
diction, ele by writ cut of the chahoery 


— 


Oe Ps upon a certificate of: the £ :recognizahce- thi- 


ther. The priſors to take them of the price 
ä = they priſe too highs if they have not move- 
Ales ſufficient, then he ſhall be impriſoned 


till, Se. The like proceſs againſt pledges in 
defluly oe” Nee een of 


er, 5 
- 11 Ft 13 S. 


_ om 


_— 
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13 E. 1. Stat. De mercatoribus. A debt 2 Inf. 394,469. 
itcknowledged to a merchant before . 
mayor of London, or chief warden of a | 

town,” which the king ſhall appoint, or other 

ſufficiene men when they cannot attend, and 

before a clerk which the king ſhall aſfign, 

ſhall be inrolled;*and if it be not paid at 

the day, the debtor, if he be a layman, 

ſhall be impriſoned by — 7 Cr till, Sc. 

ift he be within their pow writ out ; 

of the thaneery upon Mere 800 4 a recog- 
nizance thither. And if he agree with the 
creditor within a quarter of a year after, then 
all the lands which were the debtor's, day 
of the recognizance made, and alſo his 

ods, Thall' be delivered to the creditors 

upon a reaſonable extent. And of theſe 
lands ſo delivered, the coniſee being ouſted, 
ſhall have an aſſize or rediſſeiſin. 

The writs out of the chancery ſhall be re- 
turnable before the juſtices of either bench, 
and upon a non eſt inventus returned, or that 
he is a clerk, writs to all the ſheriffs where 
he hath lands or goods, ſhall go forth to de- 
liver the ſame upon reaſonable extent, and to 
what ſheriff he will to take his body. 

The. like proceſs ſhall be againſt the pled- 
ges; if the money be not paid at the day. 
If che dehtor or pledges die, the creditor 
ſhall have execution To OO the lands of the 

heir at bis full r 
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27 E. 3. cap. 9. The mayor of tb ſta le 
| ſhall * recognizance of debt before ws 


elf and the conſtable of the ſtaple, where. 
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upon default of payment being made, the 
debtor's body hal be —— and his 
good! ſold in en (if they be, within 
the ſtaple); elſe upon a certificate in the chan- 
* a ſyrit ſhall go out from thence to im. 
priſon their bodies, and ſeize their lands and 
goods which ſhall be returned in the chan- 
cery, and execution thereupon in all reſpedts, 
as in the ſtatute merchant; ſave. that the 
debtor. ſhall have no che 5 the hand 
GY; se 21: it t 


1 4. p. ae 4 Re 3 once 
awed, in the common place, and the pro- 
cels afterwards diſcontinued, yer et execution 
may afterwards be ande without ſhewing, 


it again, 


11 H. 6. cap. 10. 8 in priſon 


uypon a recognizance,. ſhall not be delivered 

cout of priſon upon a ſcire facias againſt the 
party and ſurety thereupon found to the 
king alone, but hall find ſureties ſeverally 
as well to the king as to the other party. 


ca 8. cap. 6. Either of the chief juſ- 
tices, or in their abſence out of the term, 
the major of the ſtaple of #eſminſter, ub 
the recorder of London, may ta 
rꝛances. And they ſhall be executed in all; 
N as a 1 ES. 


| 27 Ei * 4. Every ſtatute ſtaple; or 
mer- * 


take recogni- 'E 
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merchant; not brought to the clerk of re- | 
Iizances within: four months next after 
the acknowledging, to enter a true copy 
thereof, ſhall be againſt all perſons, their. 
heirs, ſucceſſors, executors, adminiſtrators, 
and aſſigns only, which for good conſider- 
ation ſhall after the acknowledgingtiof the 
fame ſtatute purchaſe the land, dr any part 
_— thereynto, dr 158 rent, leut, or nan 
fi of it, 


f 


2288. 8. 0 4. Lands eee 4 An extet of of the 
ed in execution upon a judgment ot recog- — — 
nizance, being evicted without any fraud or proving — | 
default in the tenant before he haye levied — | 


the whole debt and damages, the recoverer other _—_ 


and the recognizee ſhall have a ſcire fe acias application in 
out of the ſame court where execution was U. 
awarded, returnable there full forty days Le 
alter the date. And thereupon a new writ of | 
execution of the nature of the former to le- 

vy the reſt of his debt and damages, if the 
defendant make _— or ſhew no good. 

matter in bar. 


Mags. chart, nn 8. The king ſhall not v. Wright's Ten. . | 


take the lands of tend of the ES if de | SIGs 
have ſufficient ee 


* 


- Magn! char. [rag 19. The g becher mh 33. © 


decor may BY attached after hib death by 
the view! of lawful” men. That nothing 
ſhall be medleg rs hog _ ih ere e 


* . TVET TAO, 


59 Hh 2355026 Þ 
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V. Gitb, Hin. 33H. 8. cap. 39. All obligations to the 
205 120, ce. king ſhalt be of the force af a ſtatute itaple. 


105, 110, &c, 


1 Ve of p 8 

1 4" Eat 
* | FU ' * 1 — 1 

# N þ # 


2 Artie 0305505 ONE e | 
The king may have a diſtringas to 
leby an amercement, or ſuch like, by 


diſtrelg and ſale, whether it be an amerce- 

| 3 the Jeet or ſheriff's turn, or other- 

3 24; 10 21. 

. A capias ad ſatisfaciendum 18 to take 

S. wilt Ter. hig baby in execution, :fo2 ſatisfying 
re. bb the party. And thi 

dl à recovery: in a. perſonal action 

where a capias lap. Therefore it lieth not 

in any real action as in a writ of dower, or 

other præcipe quod reddat, nor at the com- 

mamaon law in debt, detinue, account, c. but 

10 3-25 in actions of treſpaſs, and ſuch like. Alld 

here an exigent ſhall be awarded upon 

the firſt capias, for it he were taken by the 

capias, he ſhould pay unto the king a fine 


for a treſpaſs adjudged againſt him. 
| Prerogative. . 


- Df this nature are two ſpecial wits 
by the king's pꝛezogative, capias pro 
2 fine regis, nd capias utlagatum. 
. 7. 2 Capias pro fine regis, When We PAT is 
- adjudged to pay a ſine unto the king. 
dB. 63. Capias utlagatum, . t0i.take one out- 
500. 4. Dy. 23. luwed, which is a kind of judgment and 
150. . determination of the original writ, as appear- 


1 Sid. 1 59. 
Thele 


Pp. # 4 


— ww 4%, 
4 
* 


6 Mod, 34. ed before. 


l 


the year and da-. 


cu 
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Theſe are the judicial wits within | 


A ſcire facias, which lieth after the year 2 El. in Sn 3 


and the day, fg ta watn the Defendant neben vage, 
upon-recovery in real actions, for in? . 
perſonal actions debt — lay after the year, 
which is a new original, till Tem. 2. cap. 
45: gave a ſcire facias, to ſhew cauſe 
why de plaintiff deu not have exe- 

on. Therefore here the defendant may Lit. 116. 
plead matters growing after judgment ren- 
dered to ouſt the other of his execution, as 
outlawry, Sc. or a releaſe of all actions, for 
in a3 much as he may plead upon this ſcire 


facias it may well be called an. action, tho 


it be but a writ of execution. But notwith- 8 F. 4. 25. 
ſtanding that a man which recovereth debt 251. g ö 
or damages, releaſe to the defendant all ac- 22 H. 6. 4. 
tions, yet he may lawfully ſue execution by 24 f 3. B. pe- 
2 fieri facias, capias' ad ſatisfaciendum, &c. 'Tptory 63, 
for theſe cannot be called actions. Dere- x 
upon a nihil returned, execution ſhall 

be pzeſently againſt the parties to the 
judgment; bur not againſt (a) executors, () Ibie. 

or adminiſtrators, nor in a ſcire facias upon 

a (b) recognizance or (e) charter of pardon, () ili. 
upon an ovtlawry, or ſuch like, or to (d) re- 2 El. Dy. 172. 
peal a patent; for in all theſe caſes two nibils (af H. 4. 5 
muſt be firſt returned, And therefore a by. 198. 
ſeire facias ficut alias ſhall go forth; and the 


Ce) ſolemnities of ſummons, attachment, eſ- o- he fat, 


eſtm. 2. C. 46. 


ee. ' oper pe 
on, view of land, & c. lie not in chis Brit. goth ſoreciteit, 


Statutes, 


28 | Tha Fourth Book of LAW, 


2 E. g 
44 — 488 by * 317 Ii id . — 


e i 18 11 


V. » lad. 46g, | — 2. Pa 46. Per all N re- 
* corded before the king juſtices, ot contain - 
2 236, 237, ed in fines (whether contracts, ' covenants, 
2 on. 4:25, Obligations, ſervices, or cuſtoms acknow- 
Salk. 322, 598. ledged, o any other things inrolled) writ 
” al execution ſhall be mithin che yrar, ſo as 

. the parties ſhall not need to pleadi after 

the year a ſcire facias, The like is of meſnc 

_ — ee e en 4s Fm 


val. re. Jt caſe of life the judge may com 
<p-5!- and — pre to | Done withou 


(rae 71. _— woman (a) quick with child (b) the 
(18 trial whereof is by a jury of women; and the 
writ for it is called a. writ de ventre infpic> 

(l, endo, ſhall £02 (e) ande, and no more, be 
(4) 23 Ib. keſpited (d) execution, but ic is no plea 
upon her to ſay, that ſhe is en · 


arraigmnent, 
dun bur he maſt anſwer 10 * 


lth — ** S 


——— — 
> ' + tk # 


Har, yu. 
neu originals in the nature of jud:- 


cial urits, to undo. matters concern. | 
Ing Jadements. 


T E new oztginals in the nature 
of judicial wits to undo ſome 


matters concerning judgments, whe- 


ther 


ä — 
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ther it be the judgment itſelf, or the verdict 
-whereupon judgment is gen, that ſo the 
judgment alſo may be undone, or to avoid 
the execution — upon the judgment, 

are either wits grounded upon erroe, 
o an attaint, and audita quorela, | | 5 | | 


4 grounded upon erroꝛ, are 
| wy it of error and falſe jungment, both 
ich lie upon any erroꝛ in the pꝛo - 

ceeding, as well in redditione executionis (as 
upon a capias ad ſatisfuciendum, awarded for 16 H. 7. 6, 
damages recovered in a real action) as in 
mme n 

But erroꝛ in proceſs may the fame 
terms be tetoamed in the ſame court, | 
whether it be in the King's bench (a) or (3) 7 H. 6. 8. 
GO eiae (d) and that by writ or with- Ar. N. B. 44, 


"The pꝛoteſs bers is a ſcire facias. 12 E. 4. 12. 
The party bꝛzinging a wait to Te: 5H. 7. s. 
_ verſe exxoꝛ in the judgment, have 66. 
a ſeperſaleas tu (tap. execution ti the Cn. 111. 
erra be difcuſſed, whether ir be matter 

apparent, or matter en fait, that is alledged 

for error. But no ſuch ſuperſedeas ſhall be; Mod. a8, 212 
upon an attaint; for that which is found by d. 130. 
the oath of twelve men is intended true till 

it be reverſed, but it may as well be intended 

that there is an error in the record, as nat. 


; © wut of exroq is upon an erro2 in 
And may be ſued in the king's s 
9 0N parliament. | ys 
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In the-king's bench when the erro? 


is in any inferio; court, whether the 


b) 13 l. Pi. 
4 15 H. 5. u chancery (b), city (c), or corporate town, as 
21 El. Totten 
in the common Of record, for no writ of ee is returnable 


| PS in the common — 
V. x Leon. 5 5. 2 Leon. 14% ens Cro. 
Elis. 26. * = Md 97. Mat 2 * n t 


3 N.B. 49.1. judgment be given in the common place (a), 


0 4 4 


nn Siehe. 4ʃ 3 
* 5 1 . 
1 


6 „ K. e 3. 1 tenant for life, or in 
mii after poſſibility of the iſſue extinct be 
impleaded, and judgment paſs againſt him, 
he that is in the reverſion at the time of the 
judgment, ſhall have a Writ f error up- 
on an error in the record: of the ſame 
judgment, as well in the life of ſuch a te- 
nannt as after his death. And if at any time 
pl reverſing of the jullgment, the tenant for 
* life, Sc. be alive, he ſhall not be reſtored, 
Acad he in the veverſion to the arrearages of 
the ſame rent, if any be due. But if the te- 
nant for life, c. be dead at the time of the 
reverſing of the judgment, then he in the 
reverſion ſhall be reſtored to poſſeſſion, with 
the iſſues after the death of their tenant for 
a 8 and the Wen ng rent due | in 

is life. 


31 E. 3. cap. 12. Error: ING exche- 


V. 4 Inſt. 72, 


Meer 366. quer ſhall be reverſed before che chancel- 
_ Lal Res 13. lor and treaſurer, taking to them ju- 

j 129 ces, 
"age Las Sommens's arg in the bankers cſs 127, 123, te 


the mayor of Exeter, or other court 


„ wich the meine iſſues, 
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ſtices, and other ſuch ſage perſons, as they 
think fit. And after the roll ſhall be ſent 
back into the exchequer, to make execu- 
an. | | 


31 Elix. cap. 1. If either lord chancellor Y = Leon. 59. 
or lord treaſurer, or both the chief juſtices; S.. 35, :5. 
come at the day of adjournment in a writ St. 16 cr. ea. 
of error in the exchequer, it ſhall be no diſ- 


continuance. 


18 Eliz. cap. 4. After a verdict of twelve 2 Lex. 2103 
men, or more, in any ſuit in court of re- L 
cord, judgment ſhall not be ftayed or re- 
verſed for default in form or lack of form, 

as falſe Latin, variance from the Regiſter, 
Sc. in any writ original or judicial, decla- 
ration, bill or plaint, or for want of any 
writ original or judicial, or by reaſon of 
any imperfect or inſufficient return, or for 
want of any attorney, or for any manner of 
—— 11 default 
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default in proceſs upon, or after the prayer 
or voucher. F | 


27 Eliz. cap. 5. After demurrer joined, 
or entred in any ſuit in court of record, the 
judges ſhall proceed and give judgment ac- 
cording, as the very right of the cauſe and 
matter in law ſhall appear unto them, with- 
out regarding any imperfection, defect, or 
want of form in any writ, return, plaint, 


or declaration, or other pleading whatſo- 


v. st. 21 Jac, x; ever; except thoſe only which the party 


£73: 30.27 ſpecially and particularly ſhall ſer down and 
4 Ann, c. 16. expreſs, together with his demurrer. And 


— 1. c. 13. that no judgment to be given, ſhall be re- 


eo. 2. c. 26. 


5 Geo. 2. c. 27. verſed by any writ of error, or by any ſuch 
en or: and imperfection, defect, or want of form, as 


Amendment and 1 


Jeofail, © is aforeſaid, except as only be before ex- 
cepted. 1 


v. Mod. 144. Theſe two laſt ſtatutes extend not to ſuits 


3 Mod. 7, 167. | + "26 
3 Mod, %. Of felony or murder, nor to indictment or 


_ 6Moed. 268,269. preſentment of them, or of treaſon or other 


„ Ant. c. 20. matter, nor to proceſs upon any of them, 

nor to any ſuit upon a popular or penal ſta- 
5 . . 

1H. 7. 19. Jn the parliament, when the erro2 


238 DY- 375 fg in the king's bench; and is return- 


Go. fac. 524, Able before the king and the 10zds 


1 Rol. Rep. 14, 1 ö. e 
> Bulf 36 Ag 5- on[y, The order whereof is this, viz. the 


Raym. 330, 383. Party that ſueth it muſt have a bill from 
«100 232 dhe king indorſed, and thereupon the chan- 
x Vent. 334 Cellor muſt make him a writ of error, and 
Carth. 89, 237- then the chief juſtice of the king's bench 
ſhall bring with him (in the parliament) 

| | unto 
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unto the lords in the inner parliament cham- 
ber, the writ of error and che bill indorſed, 
and all the rolls wherein are contained the 
leas and proceſs, in which error is ſuppo- 
ed, and there ſhall leave the tranſcript of 
all the record and proceſs, &c. together 
with the ſaid writ of error, with the clerk 
of the parliament, who ſhall have the cuſ- 
tody-thereof. -And by the lords only, and 
not the commonalty, ſhall a ſteward be aſ- 
ſigned, who together with the lords, by ad- 


vice of the juſtices, ſhall proceed ro amend 


the error. | 
Statutes. 


27 Eliz, cap. 8. An error in the king's — Bliz, 737. 


483 


bench in an action of debt, detinue, cove- C. Gr. 514. 
nant, account, action upon the caſe, eje&70ne 2 Lev. 38. 


firme, or treſpaſs firſt commenced there 
(where the king is no party) may at the 
party's choice be reverſed in the exchequer 


place, and ſuch barons of the exchequer as 
are of the choice, or ſix of them at the 
leaſt, other than for error concerning the 
juriſdiction of the king's bench, or want of 
form in a writ, return, plaint, bill, decla- 
ration, pleading, proceſs, verdict, or pro- 
ceeding whatſoever, And upon the judg- 
ment affirmed or reverſed, the record ſhall 
be ſent back into the king's bench, to pro- 
ceed and award execution thereupon. | 


The party grieved with ſuch reverſal or 


affirmation, may have a writ of error in the 
1 9 par- 


* 


1 Vent. 49, 207, 


1 Mod. 79, 297. 
Salk. 263. 
Carth, 1830. 


chamber before the juſtices of the common 
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_ we 


F. N. B. 38, &ec. 


1 Rol. Abr. 280, 


ok twelve men gave a falſe verdick. 


&c. 
33 E. 4. 9. 


9 A, pl. 23. 


Br. Attaint 42. 
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partiament, as upon judgment in the king 
bench. 


31 Eliz. cap. 1. Any three of the juſtices 


and barons (if the full number come not) 
may receive writs of error, award proceſs, 


prefix days for the continuance of the writs 


of error. | | 
Falſe judgment is upon erroz in a 
Thus much of wzits of erro2 and 
falſe judgment; there followeth an 
attaint, and audita querela. 3 
Attaint is to inqufre whether a jury 


That fo the judgment following upon ĩt may 
be reverſed, and the party reſtored to all 
that he hath loſt, that is to ſay, if it be the 
defendant to his damages, and whatſoever 
elſe; if the plaintiff to his title, his action, 
Sc. for an attaint lieth not till judgment be 
given, and if the writ bear date before, it 
ſhall abate. And this lieth only upon a ver- 
dict by twelve, for if he loſe in a writ of 
right, no attaint lieth neither by the com- 
mon law, nor ſtatute, becauſe it paſſeth by 


a jury of more than twelve, that is to ſay, 
the grand aſſize: no more doth it in an in- 


queſt of office, and upon a writ to inquire 
of damages in treſpaſs, for that may be by 
a leſs number than twelve. 


And this muſt be bꝛought in the life 
of him fo2 whom it paſſed, and of ſome 
of them that gave it, whom we call the 


petty 


* 
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petty jury, for if either the (a) party himſelf, (2) 5lf. 3. 95. 3. 


or (b) all the petit jury be dead, or (c) all of 00 9 
them but one, the attaint faileth, and lieth (c) 34 Af el. 6. 
only upon a verdi# in perſonal actions 
other than treſpaſſes; for it ſeemeth that 

there was an attaint at the common law, 


becauſe Weſtm. 1. cap. 37. ſpeaketh of at- Br. attaint. 42. 


taints without expreſſing any penalty. And 
24 E. 3. cap. 7. giveth it in plea real as well 
as perſonal. So as it lay before in a plea per- 
ſonal, debt, detinue, covenant, and ſuch like; 
but not in treſpaſs, for that is given by ſta- 
tute. And the reaſon why it lay not in an 
action of treſpaſs, is becauſe then upon re- 
verſing of the recovery the king ſhall loſe 
his fine, Neither did it lie at the common 
law in a plea real of land, for Weſtm. 1. cap, 
37. giveth it in that caſe. And the reaſon 
of that was, becauſe he that loſeth may 
have a writ of right, 1 
The jury here called the grand jury, Old N. B. 212. 
are twenty-four, who are to be warn⸗ 
ed the firſt day. And the pzoceſs is i. 21. 
againſt the party ſummons, re- ſum. 
mons, as in a mortdanceſtor, darrein pre- 
ſentment, and juris utrum, againſt the pet- 
ty jury, venire facias, and Diſtreſs, 
The petty jury muff be all pzeſent, : N. 5. 8. 
when the grand jury is taken, elſe it 
can never be taken, which was a great mif- 
chief at the common law, for it might be 
that ſome of them had pothing, and ſa ; 
would never appear. And may plead in 3s . 30. 
bar of the attaint, as a releaſe, arbitre- 
ment, Cc. for this excuſeth them of their 
| 113 „ 
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15A l. 15. Falſe oath, but not in abatement of the 
wit, as another attaint hanging, that the 
demandant had jointly with another not 


named in the writ; or if a woman bring 


it, to ſay ſhe is covert, Ec. 


34H.3.Dy. 53. The plaintiff in the attaint can 


give no moze evidence than was gfven 
at the firſt. But the defendant in affirm- 
ance of the firſt verdict may. 


Statutes. 


Meſtm. 1. cap. 35. An attaint is given in 


pleas of land or of freehold, or of things 


that touch freehold. 


1 E. 3. cap. 8. In writs of treſpaſs as well 
ppon the principal as the damages, though 
execution be not ſyed of them. 


28 E. 3. cap. 8. And that as well by bill 
as by writ, without regarding the quantity 
of the damages 


every plea, real as well as Perſonal. 


9 Ric. 2. cap. 3. Given ta him in the re- 
verſion, living bi tenant for term of life 
upon a recoyery againſt him, with reſtitu- 
tion of the tenant that loſt his poſſeſſion, 
with the meſne iſſues, And of him in the 
reverſion to the arrearages of his rent. But 
_ If the tenant that Joſt be either dead, or were 

of covin with him that recovered, then re- 


ſtitution ſhall be to him in the reverſion 
the 


3 Co. 4. 
1 Rol. Abr. 286, 


34 E. 3. cap. 7. An attaint is 85 in 
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the poſſeſſion it ſelf, with the meſne iſſues 


and arrearages, after ſuch death and recove- 
ry by covin. 


14 E. 2, Of ſheriffs and Green wax, if 


the petty jury appear not at the firſt grand 
diſtreſs againſt them, or a nibil be returned, 


the grand jury ſhall be taken by their de- 
fault. | 


32 H. 8. cap. 2. made perpetual. 13 Eliz, v.Co.Lit.294.v. 


487 


: 5 g 3 Inſt. 163. 
cap. 9, Ina ſuit before juſtices of record Faogh. — 


not concerning life, an atraint is given a- 146. 


F. N. B. 241, . 


gainſt the perry jury, and every of them, 24, 4e. 
8 | Carth, 362. 


and the party himſelf. | 
The proceſs againſt the petty jury and 
grand jury, ſhall be ſummons and re- ſum- 
mons, and diſtreſs infinite. 8 
Open proclamation ſhall be made in the 
court where the diſtreſs is awarded more 
than fifteen days before the return of the 
diſtreſs. | 
The grand ſhall be taken in default of 
2 defendant, or petty jurors, or any of 
em. : 


The petty jury that appear, being the 


ſame perſons, and the writ, _ return, 
aſſignment of the falſe oath good, ſhall 
have no anſwer, but that he made a true 
oath, except the plaintiff or demandant 
hath been nonſuit, or diſcontinued, or had 
Judgment againſt the petty jury upon his 
ſuit of attaint. But the party himſelf ſhall 
plead any thing only -in bar of the at- 

WE” 114 taint, 
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OD taint. Notwithſtanding which plea, the 


grand jury ſhall without delay enquire of 


the truth of the verdift. Such a day ſhall 
be given in the proceſs as in a writ of 
2 and no eſſoin or N allow- 
able. . | 
By the death of the party, or one of the 
petty jury, the attaint ſhall not abate, nor 
be deterred againſt the reſt, as long as two 
of the petty jury ſhall live. | 


Every attaint ſhall not be in the king's 


bench, or common place, and the 4 prius 
granted upon the diſtreſs by the diſcretion 


of the juſtices. And every of the petty jury 


may be by attorney, The nox/uit or re- 
leaſe of one when there be divers plaintiffs, 
or demandants in an attaint, ,ſhall not pre: 
judice the reſt, | 


Eyery one of the orand jury muſt have 


twenty marks a year land of freehold, out of 
antient demeſne. Rut if the value of the 
thing in ſuit be under the value of forty 


pounds, then five marks a year, or a hun- 


. dred marks worth of goods ſufficeth for de- 
fault of ſuch ſufficient jurors, within the 
ſame county, a Tales ſhall be awarded unto 


4 


the next. 


2 Rol. Abr. ze, 1 2.6. cap. 4. The plaintiff ſhall recover 
F. N. B. 233 to Coſts and damages againſt the juror or defen- 
4-5 duaant, that pleads a fained plea in delay. Audi- 


20 Co. 4 ta querela ig £82 one being aꝝ to be in exe 


Ter. al 4. cution tu relieve him upon good mat- 


1 Mod. 171. 

4 Mod. 314. ; 
17 Car. a. cap. 8. 
o Jac, 2. cap - 17. 


n, der of dilcharge which he hath no 


means 
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means to plead. As if one havinga releaſe, ar . 5. 5. 


be taken in execution in one court, as in the 
common place, by writ out of another (as 
out of the chancery) returnable in the com- 
mon place, upon a recognizance, or con- 
demnation in the chancery; (but if the re- 
cognizance or condemnation had been in 
the common place,. then they might have 


awarded proceſs upon that matter) if exe- 


cution be ſued of a recognizance hy Feri 


facias or elegit ;, (but not by ſcire facias, for a8 E. 3. 20. 


there he hath day to anſwer, therefore it is 
his folly if he come not in and plead it, 
that is to ſay, where the ſheriff returneth 
him warned; otherwiſe it is upon a ibil re- 
turned) if a releaſe or acquittance be made 
unto him after the ſcire facias ſued, if after 
verdict and before judgment they have put 
themſelves into arbitrement. 


The pꝛocels where the audita querela | * 
ſued, befo2e execution is a venire facias r. Audit. quere- 
and diffreſs, and upon default after ap- 22 H. 6. 56. 
pearance and plea pleaded, a diffringas ad 2 85 4 ib. 
audiendum judicjum, for thereby judgment is 17 E. 


to be given againſt him. And in this 
cat of an audita querela ſued before execu- 


tion, he map have a ſuperſedes upon good 
matter of diſcharge ſurmiſed in the writ of 


oudita guerela, tu ſtay fo2 once the exe⸗ 


cution upon furettes, fo (a) can he not () * 
being in execution. Neither (b) can he have 5 

a ſuperſedcas before execution oftner than 4 fl. 
once, _ 00 it be upon a new matter. (c) 43 E. 4 25 


But c; _ 


Old N. B. 66. 
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2 N. B. 238. But if the (a) audita querela be abated for 


variance from the record, or ſuch like, there 
in another audita querela, he may have a 
ſecond ſuperſedeas. 

After execution the pꝛocels is a ſcire 


facias, as if he be brought in by a capias ad 
ſatisfaciendum, for there he is in priſon, 


otherwiſe it is if he be not taken by a capias, 
but come in gratis. And this ſcire facias is 
only for the more haſty expedition of the 


party that 1s in priſon; for if the proceſs 
ſhould be by diſtreſs infinite, peradventure 
the party would loſe iſſues to keep the othet's 


body 1n perpetual priſon. 


— — be * —_ —" 


CHAP. XLVIII. 


Of certain ſpecial writs wherein no pro- 


ceſs lietb. 


H Us far of an ation and the 
ſeveral parts of it; and of waits 
both oziginal and judicial, that begin 
92 pꝛoſecute the action. Beſide which, 
there be certain other oziginals out 
of the chancery, which are as it were 
ſpecial anomalt 
from the koꝛmer. Being not deduto2y 
to bꝛing any matter into plea oz ſo⸗ 
lemn action, but only commendatoꝛy oꝛ 
pꝛohibitoꝛy to do o? leave ſomething 


Undone; and theretoze no pꝛocels a 


es and £rceptions 


- 
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all lieth in theſe wits, but only an (a) (r. x. B. 6. f. 
attachment upon a contempt, for not exe- 2 Hawk. P. c. 
cuting or obeying them. OLIN. „ 
Ok which nature are. © 
1. Commendatozy ones, theſe that r. x. 8. $34. 
follow. Dote aſſignanda is fo2 the wife | 
of the king's tenant, when the king is | 
intituled by office of land, whereof | 
ſhe is dowable, always directed to the 
eſchetor; And may be either to deliver wia. 535. v. | 
her ſuch part of her land as is alrea- W 
dp aſſigned to her in the chancery foꝛ my 
her dower, oz for the eſcheator himſelf, - _ - 
to aſſign her part unto her. 1 
Jf her husband held in chief, then ,,.. . 1 
the muſt firſt take an oath in the chan⸗ = 
. cery, not to marry without the king's 1 
licence, before ſhe can have this writ. But 
it he held of the king by knight ſervice, as | 
of a manor, or if he held from one that is 1. 3 
in ward to the king by reaſon of his non- © 
— there ſhe ſhall not need to take any ſuch 
oath, | 1 
Homagio capiendo fo tenant by ho- r. 3. 23. 
mage anceſtrel to compel the 102d to | 
receive his homage, and is to fave his 
warranty and acquittal, which he loſeth if he 
be impleaded before the lord have received 
his homage. 3 „ 
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* 


Scutagio habendo fo; the [02D to have . 5. 155, c. 5 
elcuage of his tenants by knight ſer⸗ 3 
vice, when the ſame is due, by reaſon of _ == 


any voyage royal made by the king in pro- 
per perſon, or by his lieutenants againſt the 


Scots, or them of Wales. 
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F-x.3.:97, And to make his ſon a knight, o to 


V. Wich - Ten. Marty his daughter, fo2 the iozd to re 

20510115-& have this aid of his tenants, where Ve 

cap. 2 lt is due. 8 Cc 

De eorrodio habendo, & de annua pen- fn 

() r. x. B. 525. ſione, fo the king. The (a) firſt to have th 

G) wa 527.6, d £M0DY £02 His ſervant, the (b) other A 
| to have a penſion granted to his 

4e) is. 525. 4. Chaplatn, (c) till he be pꝛomoted to @ te 

(4). 525- 4- benefice, Both (dq) thele where the ha 

(e) Ibid. 525. A. lame are due. As (e) of common right 2 1 bi 

| corody is due from every abbey, priory, or be 

other houſe of religion, whereof the king is 

(f) wia. founder in the right of his crown. A (f) fe 

watt penſion from every biſhoprick in England te 

= or Wales, | — ht 

Dia, 523, 524 De libertatibus allocandis, ko; one whe- th 

ther a ſingular perſon, burgeſs, citizen, or he 

| other, or a body corporate, Empleaded be: ca 

fore the king's juſtices of the one bench 

or other juſtices errants, juſtices of the foreſt, by 

Sc. to have the liberties granted them th 

by the king, or his progenitors, to be al- ſo! 

lowed where the juſtices will not make al- co 

lowance of them. And therefore is to be ch 

directed to the juſtices themſelves, not to the ou 

ſheriff, for he is but their officer, and ſubject to 

to be amerced by them, if he do not his of. ve 

Kce as he ſhould. ; ca 

0188.8. xs, De executione judicii, tu Have a judg- the 

| ment executed, whether the ſame were ret 

given in a court baron, viz. the court of Pe 

the lord, hundred, or county court, by writ ful 

of right, juſticies, or plaint without writ, or of 

in court of record. The ſame to be di- the 


rected 


be directed to the eſcheator. | | 

De ſecuritate pacis, f02 Him that is in wa. 24, _ 
fear of cozpozal hurt, to be killed, bea- . 
ten, aſſaulted, c. 02 of the burning of 


/ 
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refed to the ſheriff, if judgment were gi- 
yen before the bailiff in the hundred or lord's 
court; to the coroners, if it be before the 
theriff in the country court; to the juſtices 
themſelves, if it be in a court of record. 
And this writ is a'juſticies. 

De reſtitutione temporalium, where the 


tempozalties before ſeized into the king's 


hands, Are to be reſtozed to a prior or 


_ biſhop elect and conſecrate. And this mu 


his honſes, to be ſecured of peace in 


that behalf, againſt the party whom 


he feared; and may be for either of theſe 
cauſes alone, or for both jointly in one writ, 


where a co2potal oath muſt be taken 


by him that ſfandeth ſo in fear, And 


that was wont to be in the chancery before 
ſome maſter of the chancery, by the ancient 


courſe of law. But now they uſe to pur». 


chaſe ſuch writs by their friends there with- 
out taking of an oath, which maketh them 
to be ſued forth many times more for the 


vexation of the parties than upon any juſt 


cauſe. The common form of this writ ſince 
the ſtatute 1 E. 3. cap. 16. which appoin- 


reth juſtices, of peace, is for the eaſe of the 


people ſomewhat altered, and it is called a 
ſupplicavit, directed ſometimes to the juſtices 


of peace, and to the ſheriff, ſometimes to 
the juſtices or one juſtice fole, and ſometimes 


to 


f 
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- to the ſheriff only, to compel the party ta 
find ſufficient mainpernors in a reaſonable : 
lum of money, that he ſhall neither do nor t 
procure any bogily hurt, or burning of the C 
party's houſes; or upon refuſal, to commit { 
| him to the gaol till he do. | 


Ola x. B. 33; De vi laica removenda, to remove all . 
nam [ay fozte in any church, eſpecially where = 
35. debate is between two perſons of a church 0 
of prebends about the title, and one with 0 
force and arms holdeth the other out; and in 
6% F. N. B. 124, (a) this writ may be as well upon the bare hi 
125. ſurmiſe of the incumbent or party grieved, th 
without any certificate made by the biſhop th 
into the chancery, of ſuch force, as upon mM 
and by reaſon of ſuch certificate, And Pe 
there be two ſeveral forms of writ in theſe ne 
two caſes ; but hereby the ſheriff may not th 
remove the incumbent out of poſſeſſion of ye! 

the church, whether he be in by-right or 
- wrong, for then he may have a writ to re- ſig 
ſtore him again, but only remove the force; = 
and this writ is returnable, or not return- £0! 
able at the partys pleaſure that doth fue anc 
the ſame, and may be returnable in the chu 
common place, as well as in the king's by 
bench. | EE for 
Wia. 430, %. Df Cleanſing ſfreets to have the i 
» Hawk, Þ.C. ways, ſtreets 02 lanes of a town £02- I 
JE pozate, of the ſuburbs of it, to be made. ber 
| clean, and ſo kept, when they be is t 
ſfencht, by dung and filth, hogſties, and [ 
ſuch like, whereby the air is corrupted and ken 
infected, to the indangering of the health, ret] 


oa 
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or other great diſcommodity to the inhabi- 
tants or travellers that, way. But it ſeemeth 
that no ſuch writ lieth for the village in that 
country, though they be not kept clean, but 


ſor corporate towns only. 


De leproſo amovendo, tu remove a le: F. N. B. 534. 


per or lazer, that will come abꝛoad to 
church among his neighbours, krom the 
company of men to {ome ſolitar 5 

ok dwelling, and that is for fear of infect- 
ing of them; but if he will keep in his 
houſe, and not come among his neighbours, 
then it ſeemeth he ſhall not be removed 
thence, nor that any lepers or lazers ſhall be 
removed by this writ, but only ſuch as ap- 
pear to be ſo by their ſpeech, ulcers, rotten- 
neſs of fleſh, ſtink, and ſuch like, and not 
thoſe that though they be infected inwardly, 
yet appear not ſo without. 

De excommunicato capiendo, upon a 


communicate ſfandeth out fozty days, 2-95 *» 102, 


K. 293, 294. 


and will not be juſtified by the cenſures of the & Goda Rem. 


church to fmp2fſon, and ſo to juſtify Him Canon: 629, Ge. 


Wat, Comp, In- 


by his body, till he ſatisfy holy church Wa; come i: 
for his contumacy and contempt, and this | Par. 36, 425 43. 
writ allo is a juſticres. wm 

De excommunicato deliberando, tu Deli: ow x. n. 35. A. 
ver him out of paiſon when the church 5 6.6“ 
is ſatisfied, and hath abſolved him. 2 Inſt, 623, 


De cautione admittenda, when one ta- e Codex, ; 


ken by an excommunicato capiendo offC- F. N. B. 45, 146, 


reth ſutfictent pledge, oz kauttan to ae 


Raym, 5 
- Obep a5 =: 
Abr. I'q. 415, 


416, 


Old N. B. 34 & | 


ſignificavit, ſo we call the oꝛdinarys cer: EX. 1 
_ tificate into the chancery, that one ex- Cen. 


> ORIG! 000 — 0-2) ———— n ms — 2 


* 
- 
P 


8 
— — — 


— —— — 


. A K ²˙ ror oem 


— 


— 
— hogs * — 1 AI GEE Ar Me 

CIO 
Va r wa —— 


n — _ 
— — — — _ 
ad — - - CES 


_ e . 
RISER — — - 


OS — 


* — 
— x 2 A Dn ens = 


* 
— ——— — — . —— 
- — — 
. — 5 


5 — — 


496 


(a) F. N. B. ibid, 


N 
: i 
* 


The Fourth Book of LAW. 
obey holy church, which is refuſed to 


delivered; and may be either to the (a) 
ordinary himfelf to command him to be de- 
livered, which the ordinary may do by 


(. 146. D. word, or to (b) the ſheriff to make ſuch de- 


liverance, and chen it is wichäll, a de excom- 
municuto deliberando.  — | = 


V. ibid. 601,602, .. De heretico comburendo, to catiſe- one 


1 Hawk. P. C. 


i cap. Zo 


convitey fo? an heretick to be burnt, 
And this, as the other writs, to be directed 
to the ſheriff, the party being committed by 
the clergy into the ſecular power. But by 
the ſtatute 2 H. 4. c. 15. every biſhop in his 


dioceſe may convict a man of hereſy, and 


cauſe him to abjure, and after con vict him 
anew, and condemn him to the fire, and 
thereupon make a precept to the ſheriff to 
take and cauſe him to be burnt, and the 
ſame a ſufficient warrant to the ſheriff with- 


dodut any writ of the king; but that ſtatute 


is repealed by 25 H. 8. cap. 14. ſo as now 
the ordinary cannot commit him to the lay 


people to be burnt without the king's writ 


v. N. B. 387, 


firſt purchaſed, 

De coronatore exonerando, to diſcha 

a coꝛoner of his office upon juſt cauſe. 
As if he cannot attend his office for other 


bufineſſes of the king's that he is wy 1 | 


about in the ſame county, or be o 

feeble, or unfit for the office, and have not 
lands and tenements ſufficient in the coun- 
ty, whereupon he may dwell according to 


his eſtate, or have the palſey, or dwell in the 


2 remote 


Have that cautlon admitted and to be 
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remote parts of che ſhire, ſo as he cannot 
conveniently exerciſe the office, or ſuch like. 
And this wiit is direXed to the co- 7.x. z. wia. 
LE. EEE 

De exonerando viridario foreſtæ, t Dif- 
a verderer of the fozeſt in like 
De coronatore eligendo, to chuſe & £0: mia. 382. 
roner, two or three if there be need of fo 
many, itt full county by the freeholders 
of the county. And this is commonly 
upon the death or diſcharge of ſome of the 
coronets; when it is upon the diſcharge, 
then this writ rendreth the cauſe of their 


ans; 3 

De electione viridariorum foreſtæ, f wa. 383. 
chuſe a verdeter of the kozeſt in like . cen, 
ſozt. Conge d'eſlire, to dean and chap⸗ v. 4 Inſt, 289 to 
ter 92 ſuch like, to chuſe their biſhop. *. 266 


do 298. 347, 


Statutes. bo | 348, 382 to 334. 


„ 4 20. For the election, no- 
mination, preſentation, inveſting, and con- 
ſecrating of archbiſhops and biſnops. 

A wait koz the royal aſſent to ſignifp 
to the 0 8075 bis aſſent to the election 
of an abbot, c. and to will him to exe. 
cute that which belongeth to him, chere 
fore this is always to the ordinary himſelf. 
De ſecuritate invenienda quod ſe non di- —— W 
vertat. ad partes exteras (ine licentia regis, t z Hawk. P. o. 
compel ane to find ſufficient mafnper: . .... 
no2s in N reaſonable ſum of money, c Fur Tak, 
not to go tnto 1 5 parts out of the | 


realm, 


— 


| 
11 
- EY 
if 
1 
1 
is 
1 


— 
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8 chandize, travel, or other cauſe at his plea- 
ſure, without the king's licence. But the king 
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realm, , ithour the king's teeny, noꝛ 
i contempr 


du there attempt in co 
o! Ac LA ce of the K Rind bo the 


frople,. no2 ſend any rhither 5 any 


tauiſe. And, as a_ſupplicavit, may 
De directed to the juſtices of peace, or ſhe- 


kiff, or both. And every one upon ſormiſe 
to the chancellor may ſue this writ for the 
king; for by the common law, every one 
That wifl, may go out of the realm for mer- 


may reſtrain any ſubyje& by this writ, or 


his privy ſeal or Botier, or by potlarnition 
without writ, or other commandment, be- 


cauſe every man is bound of common Tight 


F. N. B. 394. B. 


- D2 fuch like, made oz to be 
to ſignity ſo much by his letters tothe 


0 defend the king and his fim. 


5 Re: 2. cap. 2. Nb hilt goour of che 
realm without the king's leave upon pain of 
forfeiture of his goods, except the lords and, 
other great men of the realm, known mer- 
chants, and the king's ſoldiers. 

Statutes repealed, 4 Fac. cap. 1. 

All dedimus poteſtatems; wat pincipal 
of them are thele. 

Pedimus poteſtatem, to | 
royal aſſent to the elefton'of an abbot, 


_ opdinary, that he may do that which 
betongeth to him, and to receive feal- 
by, tr commandiiig the party to do 
the pꝛemiſſes; and therefore is difected to 


the party himſelf that muft do theſe things, 
| Dear. 


the king's 
ve, and 


— 
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Dedimus poteſtatem de fine levando, to F.N.B. 344.C, 
Ne to take the acknoẽw⸗ . 
TOE a fine out of court, when 
one that hath agreed in the king's 
court to levy a fine, is ſo feeble that 
be cannot travel, for every ſuch dedimus 
poteſiatem ſuppoſeth a writ of covenant or 
ſuch like hanging. And they to whom this F. N. B. ibia, 
writ, is directed, muſt go in proper perſon Cid N. B. aca, 
to the parties to take the coniſance, which 
being certified to the king's juſtices of the 
common Place, .the fine ſhall be engroſſed. 

The chief juſtice of the tommon place 

map take the acknowledgment of a 

ine without. any dedimus poteſtarem, fo | 
can no other judge, de $2; Juris. But a H. 7.8. 
juſtice of aſlize by a general patent witha 
Clauſe of. non ohfante max. 

at 12; „ee. „ 
eee The e 20- 
baue Fal be irecedto two of the 
ices, or one Juſtice. and a knight. 


1 


af 


| rodent en n 
- Dedimius poteſtatem de atturnato faciendo, F. N. B. 5g, &c; 
koꝛ the judges to admit an attoꝛney 
fa2.ot in a ſuit, whether it be for the 
Plaintiff or defendant, demandant or tenant, 
= in W or ſuit ſoever ihe fame 
he. This writ muſt he directed to the judges 
deutete and groweth by the King's pre- 
RT pri rh ONS ... RR. 


4 
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rogative; for at the common la the p ies 
moſt appear in proper perſon, not V at 


tot ney, although the ſtatutes * power af. 


ter wards to make attornies in divers caſes, 


as appeareth before. But before thoſe ſta- 
tutes it ſeemeth that the king might grant 


to any man to make an attorney in any ſuit. 
And one reaſon thereof was, becauſe it is 


no error though the judge admit any plain- 
tiff or defendant to make an attorney, 


where by the law he ought not. 


2 P20 lbitoꝛ ones ate theſe that fol- 


O14 N. B. 29. A. 
& B. £ 


| f. N. g. 65, be. 


Co. ER. 130, 
131. 


F. N. B. 406. A. 


ola N. B. 275. B. 


A pꝛotection cum clauſula nolumus, to 
free one's poſſeſſions, land, rent, corn, 
cattle, &c. that nothing be taken a: 


gafnit bis will foz the king's buſineſs, 


by his officers or miniſters. -1 his may be as 
well for a ſecular as a f. ritual perſon, and 
groweth by the king's ſpecial favour. 

Parſons 02 other ip ſpiritual perſons 
not to be charged to the payment of 
fifreens, fo2 goods fn their poſſeſſion 
annexed to their churches. 


Quod clerici non eligantur in officium ba- 


livi, fo a clerk, ſo is every one termed that 
is within holy orders, not to be choſen an 


3 officer, as bailiff, beadle, reeve, c. foꝛ his 
lands, and this writ” reciceth, that by the 


common law they ought not, and command- 
eth. that if any diſtreſs or amerciament be 


levied, in this reſpect, i it be reſtored. 


14H 8. 6.5helly, 

F. N. B. 12 5, &c. 
Abr. Eq. 399, 

40 


A pꝛohlbition to fozbfd tenant in 
Dower, 02 by curteſy of England, oz gat⸗ 
dein by knight ſervice, 02 in focage, 
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to-commit waſte to the deſtruſtion of 7 The form of the 


the inheritance, But this writ lieth not F. N. B. 
againſt leſſee for life or years, for they come 14 H. f. ibid. 


in by their own leaſe; but in the other caſes 
before, the law maketh their eſtate, 


Statutes. 


Oloceſi. cap. 5. A man may have a writ 
of waſte out of the chancery againſt tenant 
by curteſy or dower, or otherwiſe for term 
of life or years, and being attaint of waſte, 
he ſhall forfeit the waſte and treble da- 
mages. | 

Weſtm. 2. cap. 14. The proceſs in a writ 
of waſte ſhall be ſummons, attachment, di- 
ſtreſs, and if he come not, then a writ unto 
_the ſheriff, taking with him twelve men to 

go to the place waſted, and there inquire of 
the waſte, and upon that waſte returned, 
judgment ſhall be. | 
11.4.6, cap. 5. Where the tenant grants 

over his eſtate, but notwithſtanding takes 
the profits, and commits waſte, an action 1 
againſt him. 

Magn. chart. cap. 4. The gardein may not 
commit waſte upon pain to loſe the wardſhip. 

Cap. 5. And mult repair and ſuſtain the 
houſes, of the profit of the land. 

 Glaceſt. cap. 5. If the gardein commit 
waſte, and the wardſhip loſt anſwer not the 
value of the damages before the heir's age, 
then he ſhall render the damages to the heir. 

, Artic. ſuper chart. cap. 18. Eſchetor com- 
mitting waſte upon ward's lands, ſhall an- 

K k 3 ſwer 


zo The Fourth Book of LAW. 
_ " ſwer damages as is ordamed before by ſta- 
tute againſt them that do wafte in wards 
lands. So of a fubeſchetor, and if he be 
not able his maſter ſhall anfwer for him. 
36 E. 3. cap. 13. flat. 1. If the eſchetor 
have a ward to anſwer to the king of the 


iſſues, and commit wafte, the heir ſhall 


have an action of wafte as well within age 
as of full age, and whilſt he is within age, 
if he cannot, his next friends ſhall have the 
ſuit for him. „ 
14 E. 3. cap. 12. The heir when he 
cometh to full age ſhall have an action of 


waſte againſt the gardeins and farmers to 


whom the king ſhall let the land in ward 
according to that ſtatute. 
Maſim. 2. cap. 22. A writ of waſte given 


for one jointenant or tenant in common, 
againſt another, wherein the defendant to be 


at his choice to take his part in certain = 
then to have for his part the place waſted) 


or to agree from thenceforth to take nothing 


more than his companions do. 


Gloceſt. cap. 1 3. Hanging a plea by writ 


the tenant may not commit waſte, nor 
F. x. B. x35,%c. eſtrepment of the land in demand, and if 
he do, the demandant may have a writ to 
cauſe the land to be kept that no waſte nor 
| eſtrepment be done. _ es 

ola x. B. 153. & quo minus fo2 grantee of eſfobers, 
as hodſeboot or heyboor, &:c, to reſtratn 
For e from committing watte, 

(0 as he cannot have his eſtovers, 
De exoneratione ſectæ, fo tenants Fe 


7 
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ſuit of court, oz other rent or ſervices. v. . 36, 
that they be not diſtrained to do the i 
ſame fo2 ſuch time as they ought to i 
hold the land diſcharged. As one which ü 
is in ward to the king, a woman indowed 3 
in the chancery of lands ſo in ward, and the 
tenants paravail of ſuch a ward, that is to 
ſay, where the other lords of whom the heir 
holdeth do diſtrain; for during ſuch time as 
the heir is in ward, either to the king 
or to his committee, he is to do no ſuit of 
court or other ſervices, and if any di- 
ſtreſs be taken, it is by this writ to be re- 
ſtored, 5 | 

De deonerando pro rata, tu Diſcharge . 535: 536. 
the tenant of parcet of the land ac⸗ 
1 to the rate of his land when 
he {s awfully diſtrained fo2 all the 
rent 02 ſervices. As where a man which 
holdeth 100 acres of land by the ſervice 
of repairing a bridge, alien in fee twenty 
acres to one man, and twenty to another, 
and after, upon this preſented, one of the 
alienees is only diſtrained to make repara- 
tion; or where the king's tenant by fealty 
and rent alieneth parcel of the land, and the 
king's officer diſtraineth the alienee for all 
the rent, for the king is not bound by the 
ſtatute of Quia emptores terrarum, which will 
that the feoffee ſhall hold pro particula, but 
that he may diſtrain for all the rent 1n the 

part of the alienee; but ſuch a writ lieth not 
where one that holdeth of a common per- 
ſon by fealty and rent, alieneth part of his 
1 K k 4 land, 


WW ax. 2 Hawk. PC; 


— 
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eth the lord that he cannot diſtrain the 
alienee, but after the rate and value of the 
land which, he hath purchaſed. | 

F. N. B. 518, Ee. De effend? quiet? de theolonio to officers 
of towns or other places not to grieve ſpi⸗ 
ritual perſons, 02 other that ought to 


annage, pontage, &c. whether by the 
ing's grant, or by preſcription. 

wi 384, 385, Z De non ponendo in juratis, tu Diſcharge 

; peers of the realm, oz other perſons 

pꝛivileged, as clerks that are in the king's 

ſervice, Cc. fram being of jury, unleſs 

their pzeſence be fo2 any [ clal cauſe 

Thid. 385. o. neceflary, And this may irected either 

to the ſheriff not to put them into juries, or 


to the judges to diſcharge them. But if a 


peer of the realm be returned, he muſt be 
ſworn or loſe iſſues, if he appear not, unleſs 
he bring the writ.” 5 

r. x. B. 192,%&c Ne exeas regnum, tu the party him:- 
aa 499 59 ſelf to inhibite him to go into tozeign 
parts without the king's licence, 


475. 


H E. 


land, for there the ſtatute it ſelf reſtrain- 


be quit of paying of toll, murage, 


r 


THE 


T A 2 


Batement of the writ, Page 49 

[” for what cauſes,” 49 
Abjuration, | 389, 467 
Acceptance of a grant determinerh pre- 
ſcription, „ 
Acceſſary things are of the nature of the 
principal, Es 23 
Account, | 302 
Accord, what it is, on 
differeth from an arbitrement, 181,183 
Action, what, = 
where local, and where not, 251 


Action of the caſe, wherefore brought, 185, 
| | 2 

for a corporal hurt dieth with the par, 

Acquittal of the donees in frankmarriage bs 


the donor, | 141 
of the donee in frankalmoigne by the — 2 


donor, | | T 3O% ae? Cha lab q 1 


Ad terminum qui preteriit, 26 63 2 — 
Age of diſcretion, LE. — 


* 8 4 
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that ſhall bind a man or woman 2 2 ge — | 


matter of marriage, 875 | 
that maketh a , woman capable 0 
dower, 282, 126 


of a woman to continue ward, 146 
| | Alien, 


Ae. 
a eee. Her aliioiage — 
2 2 PR 
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Zn dr eee eue Alien, trial between him and a denizen ſhall 


be per medietatem linguæ, Page 411 
being enemy ſhall not have a perſonal 
action, 28 

an obligation made to him ſhall go to 
the king, 28 

his goods ſhall be to their uſe that ſeize 
them, 178 


Aid, What, 145, 146 


Annuity, what, 161 
the uſe of the writ of annuity, . 301 
Amercement, the queen ſhall not be amer- 


ced, - "x85 
in what caſes the plaintiff ſhall be a- 
merced, 189 
in what caſes the defendant, 189 


officer amerced, _ 


Amendment done by the Juſtices of the 


clerk's error, | | 228 
Apportionment, a duty growing upon a con- 
tract cannot be apportioned, 180 


Appeal, 70 
Approver 387 
Aſſault, what, | 202 
Aſſize, | 284 
Atturnment of tenant by homage anceſtrel 


deſtroyeth the warranty, 144 
in what caſes it is neceſſary, 31, 156 
of tenant of the freehold is ſufficient, 1 - 


Averment cannot be againſt an indenture, 109 


nor a record of court, 131 
Authority derived cannot be greater than 
from which it is derived, 1 
B. | 

Bailment of two ſorts, 8 179 
Barons, what, 86 
' ſhall not be impleaded by that name, 8 7 

"| Baſtard, who, | 117 


\Bal- 
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Baſtard, cannot inherit. - Page 177 
in what caſe he may gain a right 

of inheritance, 118 
Battery, what, 203 
when not puniſhable, 203 
Boroughs, what, | 92 
the difference between them nd towns, 

FE 
Burglary, what, A 2 


Cauſe, if that ceaſe the effect ceaſcth alſo, 8, 9 


things conſtrued according 20 chat 
which was the cauſe thereof, 10 


Cauſa matrimonii præloculi, . 26s 
Challenge, 412, 413 
Claim, 142 


of villain's goods by the lord, 159 
Colour, 1 in giving it what muſt be obſerved, 


380, 381 
Commiſſions, | 318 
Common, what, | 157 
Common-wealth, things which concern it 

favoured, 39 
Confeſſion, - 87 
Confirmation, what, 108 
Conſideration, it maketh the promiſe bin- 

din 34 
what ſhall be a good conſideration to 

| raiſe an uſe, + 

2 what, „ 

Conſpiracy, . 305 
how made, and how puniſhed, 305 
Conſuetudinibus, & ſervitits, 272 
Contempts, what, | 205 
Coparceners, who, 118 

the eldeſt ſhall have the chief baſs, 32 

ſhe only ſhall do homage, I42 


_ unleſs the land be held of the king, 144 
Copar- 


\ 


—— 
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Coparceners, they may compel partition, 


| age 36 

Corody, what, | 37 

Coroner, his court, | 243 

muſt take no fee, | 244 

in what cale proceſs i is directed to him, 

| 244 

: Corporation. 87 

of two ſorts, | 2 . 

a parſon is a corporation, 88 

regular corporations, what, 92 

ſecular, what, 92 

thoſe ſpiritual are either preſentative or 

dative, 93 
Thurchwardens a corporation, 178 

Count, what, 357 

County, what, 79 

Countermand, where yr and where not, 31 

Cui in vita, | 20865 

Curia claudenda, 8 276 


Curteſy of England, in hat caſe the huſ- 
” band ſhall take benefit thereby, 129 
ſhall not be of a poſſeſſion in law, 129 


why ſo called, 129 


D. 


Day, the ſabbath is no day for law caſes, 7 
ſale upon that day altereth no property, 
if the end of the term, or day of return 

be on that day, the day following is 


taken inſtead of it, 236 
things done in the day favoured more 


chan thoſe done in the OS 38 


Debt and detinue, 8 294 
Deceit, what, e ei 
1 what caſes a man may ey remedy, 
188, 189 


Deeds 


E 
E 
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Deeds, what, - Page 108 
of two ſorts, 109 
to whom the belong, 109 
void in the beginning cannot have a 
good perfection, 12 
not available if read falſely to an un- 
learned man, 5 109 
Deodand, what. 3 214 
Departi 30, 51 
Di c 190 
Diſſeiſin, . . 
Diſtreſs, | 135 
what may be diſtrained and what not, 
135 
the king may diſtrain where a com- 
mon perſon. may not, 136 


where diſtreſs may not be taken, 136 

it may not be driven forth of chat hun- 
dred where it was taken, 137 

a a millſtone cannot be diſtrained, 39 
Dower, in what caſe the wife ſhall be en- 


| dowed, 125, 126 
1 forfeited by granting a greater eſtate, 
3:4 1 


| temen by living in adultery, - nap 
by detaining deeds concerning the in- 


' heritance, * 126 
| by conſenting to the raviſher, - 204 
Din fuit infra ætatem, 8 264 
Dum non v fuit compor mentis, 2064 
Zi ie frike! EEE 
Enterplesder, Wh t. 


op _— one coparcener that be the 
" entry of the reſt, - 118 
Feth right of <oheritance to a baſ- 

tard 
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ard eigne, 1 118 
Fotry, the writ, 261, 262 
Eſchete when, „ 130 


of all cities belongs to the ps 132 
Eſcheator, ſhall wy, in his place but one 
year, 2241 


Error, being common goeih for law, 41 


of the clerk of the court amended, 22 
if the ſheriff ſuffer a comman, recovery, 
it is error, 


Eſtoppel, made by pleas i in ba, and. _— 


tions, 32 
but matter in the writ or count doth 
not, 33 


n Exchange, warranty 1 thereto by law, 116 


when good and W 10g, 


104 


Executars,. they muſt rove the will, 171 
may not refuſe after adminiſtring, 171 


what duties they mult firſt diſcharge, 


172 
"#7 an. executor is exccutgr to the. firſt 
tteſtator, 473 


mauſt pay duties upon record firſt, 233 
Wings if a woman marry the 
W the debt i Is; ks 40 


. ; f 1 | | 
Fealty, what, Xo; Tags 
Felony, what, ie. IO 
Fee-ſimple of two forts, W 


is by giving lands to mayor and com mo- 
nalty without naming ſucceſſors, 12 5 
Fine for lands aliened without licence, 143 
by the defendant in | AN ain of trei⸗ 


| 189 
anch e, what, een 5 „ 
of dinem kind . 166 


Wo Frank- 
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m what, Page 138, 139 
dhe lord muſt warrant fuc a tenant, 139 
Frankmarriage, what, „„ mw 

land cannot be given in frankmarriage 
7 with a man, 4 223 


land fo given is held by ſealty only, | 


7 140, 141 
Forſeiture, what ſhall not be forfeited by at- 
tainder of treaſon, 13 


of a termor by plucking the inheritance 


out of him that hath it, 113 
1 alienation without licence, 142, 143 


a 1 en _— _ 164 


G. Dy | 
Gavelkind, 78 
che cuſtom thereof not changed by ha- 
ving a fine and _— at common 
ä law, e Mat! 16 
Grant of an infant, 102, 103 
by compulſion, 102 


cannot be of things in action, 107 
what n may not be granted over, 17 


An nt : 

Heir, what, n 
in what caſe he: mal be bound by his 
| anceſtor, . ä! 
HFereditaments, what, ine, 
Hereſy, what, FF 5 
the puniſhment thereof, "nl 
Homage what, and how Fur 142 
to the King ſhall taken by his 
chambetlain, | 142 
anceſtrel, W 
incident to knights wie 149 
Hotchpot, what, - 124. 
in what caſes it ſhall be, 124 


2 ” 
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"Hes ah. king ſhall hive: to vl own af 
Al bis poſſeſſions _— his 1deacy, 


. Page 95 
* s grant is void, 2 „00, 103 
| - ; Incidents cannot be — 57S 
| : . hamage incident to knight frevios, 149 
| 2 Os. Infant, his will nothing worth, though he 
eee. wor dieth at full age, % „ 12 
* N rh his grant void, 10093333 6 13 $02 
- -.- unleſs for things neceſſary, 103 
88 who, | 97 
| the ſurvivor ſhall have the whole, 97 
| cannot ſue one another, 37 
Iſſue, what, W 397 
Juris utrum, | "1175; $02 
| Jurors. returned to appeal at the ſheriff's 
| org gr ene 247 
trials by jurors, 399, 400, 401 
| Juſticies, ahn!!! n 
ö King, he is the head of the commonwealth, 
| 5 | ” By 
: he cannot be nonſuit, $2 
always preſent in court, 81, 201 
when bound by act of parliament, 84, 
5 53824 
al land is holden of him, 12 132 


being tenant in common of an entire 
chattel real, ſhall have the whole, 178 
how his grant ſhall be taken, 101, 232, 
cannot diſpenſe with an act of parlia- 
ment before it be made. 235 
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| £ ds ? 
Land, what, Page 130 
| what is comprehended under that 
name, 131 
Lapſe, what, | | 90 
Law defined, I 
native or poſitive, 9 
it favoureth right, | 45 
Leaſes, what leaſes made by a 3 
are void, 
Lunaticks, the king ſhall have their — 
ſeſſions, 96 
Tl MM. 
Maintenance, a ſon may maintain his father, 
25 
Maim, what, and woom, 204 
Manſlaughter, what, | 212, 215 
is pardoned by a pardon of murder, 21 
Menace, what, 201 
when a treſpaſs, 202 
Meſne, what, 140 


muſt acquit the tenant of all ſervices 
againſt the lord paramount, 140 
Miſpriſion, what, 209 
Murder, what, =— 
when one may juſtify to kill another, 
3 35 
N. 

N eceſſity, it ſaveth the party from a 

ment, 
Notice muſt bo taken by the court of al 
| apparent faults proceeding from the 


| action, 226 
Nuſance, what, 187 
is to be removed, „ 18989 


the lawful king's once doth not make 
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gr obiit, Page 293 
h * | 
| Oath taken by officers ++ 4 
Occupant, 69, 70, 115 
Office, what, 162 
a grant thereof to an unſkilful man is 
void, 162 
offices for the king, 323 
Officers, what, „ 
Ordinary, every parſon muit be preſented to 
| him, 89 
may collate after ſix months avoidance, 
0 
by conſent of patrons may unite Ea 
„ Charcne, © 90 
may adminiſter the goods where no 
will is, 17 
ſhall be anſwerable for the inteſtates 
debts, -; 1 
immediate officer to courts for ſpiritual 
matters, 237 
Oyer of a deed. 366 
5 5 18 
Parſon is a corporation, 87 
is freed from perſonal charges, 88 
to whom preſented, - 
how inducted, 89 
the church and church yard belong to 
him, 131 
one cannot _ himſelf to a be- 
nefice, 0 
chargeable for an annuity. granted by 
his predeceſſor, 25 


Peers, where one is a party to the action, a 
knight muſt be of che jury, 412 


Peer, 


», 


peer, ſhall be tried by his peers, Page 412 
exempted from doing ſuit at courts, 24 T 


Petty treaſon, what, 9 218 
how puniſhed, 218 

of divers ſorts, +. mn 
Plaints what, and where holden, 320 
Pleading, what, 33 
the manner thereof, 9 
olf ſeveral ſorts, | 362, 363 
"ES 


Pleas in bar, 
Pypowders, that court incident to fairs and 


markets, | 246 
trials there ſhall be by the merchants, 
412 
Poſſeſſion, what, 104 
it prevaileth where the right is equal, 
30 
Folllbility, may preſerve an act from Wc 
---,- wor, 
Preſcription, where it maketh right, and 
where not, | 132 
is as available as any grant, 104 
Preſentments, 335 
Property, not changed by ſale upon the ſab- 
bath day, 
cannot be had in wild beaſts and fowls 
of the air, : 176 
when the lord hath property in an 
eſtray, 177 
of goods may be in an alien, 178 
when altered by lale of another man's 
| "goods;i... ©. :. | 180 
| alcered by an accord made of a perſo- 
nal thing, | 182 
5 deveſted by wrongful taking of goods, 
oy 199 
not t altered by ſtealth, . 210 
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Ros impedit, : i Page 2 2 74 
Queen, ſhe may have an action in her own 
name, 86 


making leaſes, Ge. they ſhall be good 


for ther life, 


ſhe ſhall not be amerced, , | 35 5 
Quo warrant, 5 * 22 
uod permillat, ES 274 
| WM. 
Rape, what, | ws 
Relation, of words to the next antecedent, 8 
Releaſe, what, | 107 
void without privity, 115 
Remainder, what, 113 
Remitter, what, 194 
when iſſue in tail ſhall be remitted, 18 
Rent charge, what, 135 
ſeck, what, * 2163 
reſerved upon a gift of lands in frank- 
marriage, when good, 38 
| Reſcous, | | 310 
Reverſion, what, 113 
Right, what, 106 
'-_ writ of right, 270 
of right parent . 
Robbery, what, 4 9 7: may 
8. | 
Seiſin, the uſe thereof, 1:7 328 
from what time it ſhall. be alledged, 
258 
Services are common to al certain eſtates 
and proper inheritances, 138 
Divine Service, what, | 139 
Knights ſervice, what, | 149 
Sheriff ſuffering a n it is error, 19 
2 Sheriff, 
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Sheriff, felony in him to behead one that 


mould be hanged, Page 31 
Sine aſſenſu capituli, 265 
Socage tenure, what, > 
Sodomitry, what. — 
Suit of court, what, 144 wo 
cannot be done by deputy, 5 e 


who ſhall be — to do it, 145 
muſt be done at the ſheriff*s turn by 
every one of twelve years of age, 


241 

women and peers of che realm are ex- 

cepted, - 241, 242 

3 

Tales, 414, 415 

Terms, when they begin and end, and their 

ſeveral returns, 236 

Tenement, what, | 130 

of two ſorts, 130 

Teſtament, what, 167 

all chattels may be deviſed, 167 

what lands may be deviſed, 169, 170 

Title, what, 4-0 

pretenſed titles, when they may be 

ſold, | 250 

Town, chargeable with the goods of offen- 

| ders, 207 

Treaſon, what, | 220, 221 

V. 

Variance between the writand obligation, 49 

View, ; 366 

Villain, what, 159 

His original, 160 232 


the lord muſt claim his goods, 159 
where the lord oy: not ſeize him, 160 
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ne kis children are villains, Page 160 
hat ſhall be an infranchiſement, 160 
SY ſhall make e to be villain 
"21 | 23 
being an executor may have an action 

' againſt his lord, 27 


| Uncertainty maketh the grant weld; 49 
Void t good to ſome purpoſe, 62 
Uſe, fe ment to the uſe . a villain the 


N lord may enter, 159 
Uſes, 20, 21, 96, 97, 200 
Uſurpation, what, 1596 
how done, 196 

W. 
Wager of battel ſhall not be by couſins in 
aàãꝛʒ a-writ of, right, 25 
Ward ſhall be his that can firſt hap him, 
30 


Warranty, what word maker „ 115 
knit by law to every exchange, 116 
occaſioned by homage anceſtrel, 144 
which. is deſtroyed by atturnment, 144 
where it maketh a diſcontinuance, 193 

the writ of warrantia charts, 278 
Waſte, the wife ſhall not be charged for 
' waſte done, by the huſband, 26 
* Judgment ſhall not be given in waſte, 
where the waſte is bur twelve po 


| Way granted over another s ground galt 


be to the grantee only, Gi Free 1 

and he cannot aſſign it over, 34 
Siven by law to a thing excepted, 63 
159 

Women. may relieve their huſbands; though 
it * in another, 235 
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Wreck, ſhall not be if any living creature 
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